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H.R. 22, THE POSTAL MODERNIZATION ACT
OF 1999

THURSDAY, FEBRUARY 11, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE POSTAL SERVICE,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2154, Rayburn House Office Building, Hon. John M. McHugh
(chairman of the subcommittee) presiding.

Present: Representatives McHugh, Gilman, LaTourette, Burton,
Fattah, and Davis of Illinois.

Staff present: Robert Taub, staff director; Heea Vazirani-Fales,
counsel; Abigail Hurowitz, clerk; Jane Hatcherson, legislative as-
sistant; Denise Wilson, minority professional staff member; and
Jean Gosa, minority administrative staff assistant.

Mr. McHuUGH. The Subcommittee on the Postal Service will come
to order. I would tell you this is the answer of my dreams. Every
night I wake up and dream I'm sitting here and Chairman Burton’s
down there. And it’s finally come true.

Let me welcome you here this morning to the first hearing of this
subcommittee for the 106th Congress. I am happy to note that,
with one exception, virtually all of the members of last year’s Con-
gress have remained on this subcommittee. Some cynics amongst
you might suggest that’s the legislative equivalent of life without
parole. I would suggest, however, that it is a tribute to the work
of this subcommittee and a tribute as well to the cooperative effort
that we, in my opinion, have enjoyed now for some time.

To say that the purpose of our meeting here this morning is well
stated would be an overstatement. If nothing else, the bill we're
considering this morning, H.R. 22, is mature. I will not bore all of
you with a recitation once again of what I feel are its main provi-
sions, if not its main attractions.

[The text of H.R. 22 follows:]
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106TH CONGRESS
1ST SESSION

H.R.22
To modernize the postal laws of the United States.

IN THE HOUSE OF REPRESENTATIVES
JANUARY 6, 1999

MR. McHuGH (for himself and Mr. BURTON of Indiana) introduced the following bill;
which was referred o the Committee on Government Reform, and in addition to
the Committee on the Judiciary, for a period to be subsequently determined by
the Speaker, in each case for consideration of such provisions as fall within the
jurisdiction of the committee concerned

A BILL

To modernize the postal laws of the United States,

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.,

(51} SHORT TITLE.—This Act may be cited as the “Postal Modernization Act of

(‘t;) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I-REDESIGNATION OF THE BOARD OF GOVERNORS, THE
POSTMASTER GENERAL, AND THE POSTAL RATE COMMISSION

Sec. 101. Redesignation of the Board of Governors,

Sec. 102. Redesignation of the Postmaster General.
Sec. 103. Redesignation of the Postal Rate Commission.
Sec. 104, Other references.

»

TITLE [I-NEW SYSTEM RELATING TO POSTAL RATES, CLASSES, AND
SERVICES

Subtitle A—In General

Sec. 201. Establishment.

Sec. 202. Amendments to chapter 36. )

Sec. 203. Postal Service Competitive Products Fund.
Sec. 204. USPS Corporation.

Sec. 205. Postal and nonpostal products.

Subtitle B—Related Provisions

Sec. 211. Authority for Postal Regulatory Commission to issue subpoenas.

Sec; 212. Qualification requirements for Commissioners and Directors.

Sec. 213. Appropriations for the Commission.

Sec. 214. Change-of-address order involving a commercial mail receiving agency.
Sec. 215. Rates for mail under former section 4358.

ey



Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
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2

TITLE III—-GENERAL AUTHORITY

301. Rulemaking authority.

302. General duties.

303. Employment of postal police officers,

304. Date of postmark to be treated as date of appeal in connection with the
closing or consolidation of post offices.

305. Unfair competition prohibited.

306. International postal arrangements.

307. Suits by and against the Postal Service.

TITLE IV—-MISCELLANEQUS PROVISIONS RELATING TO THE BUDGET AND

Sec.

Sec.

APPROPRIATIONS PROCESS

401. Provisions relating to benefits under chapter 81 of title 5, United States
Code, for officers and employees of the former Post Office Department.
402. Technical and conforming amendments.

TITLE V—PROVISIONS RELATING TO TRANSPORTATION, CARRIAGE, OR

Sec,
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.

SEC.

DELIVERY OF MAIL

501. Obsolete provisions.

502. Expanded contracting authority.
503. Private carriage of letters.

504. Repeal of section 5403.

TITLE VI—STUDIES

601. Employes-management relations.

602. Recommendations on universal postal services.

803, Study on equal application of laws to competitive products.

604. Greater diversity in Postal Service executive and administrative schedule
management positions.

605. Plan for assisting displaced workers.

606. Contracts with women, minorities, and small businesses.

TITLE VII-—INSPECTORS GENERAL

701. Inspector General of the Postal Regulatory Commission.
702. Inspector General of the United States Postal Service to be appointed by
the President.

TITLE VIII—LAW ENFORCEMENT

Subtitle A—Amendments to Title 39, United States Code

801. Make Federal assault statutes applicable to postal contract employees,
802. Sexually oriented advertising.

803. Allow Postal Service to retain asset forfeiture recoveries.

804. Hazardous matter.

Subtitle B—Other Provisions

811. Stalking Federal officers and employees.

812. Nonmailability of controlled substances.

813. Enhanced penalties.

814. Postal burglary provisions.

815. Mail, money, or other property of the United States.

TITLE I-REDESIGNATION OF THE BOARD OF GOVERNORS, THE
POSTMASTER GENERAL, AND THE POSTAL RATE COMMISSION

101. REDESIGNATION OF THE BOARD OF GOVERNORS.
(a) AMENDMENTS TC TITLE 39, UNITED STATES CODE—Title 39, United States

Code, is amended—

{1) in sections 102, 202, 204, 205, 402, 414, 1005, 3604, 3621, 3623, 3624,
3625, 3628, 3641, and 3684, in the analysis for chapter 2 (in the items relating
to sections 202 and 205, respectively), and in the analysis for chapter 36 (in the
item relating to section 3625) by striking “Governors” each place it appears and
inserting “Directors”; and
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(2) in sections 202, 205, and 1002 by striking “Governor” each place it ap-
pears and inserting “Director”.

(b) AMENDMENT TO THE FEDERAL SALARY ACT OF 1967.—Section 225(f)(E) of the
Federal Salary Act of 1967 (2 U.S.C. 356(E)) is amended by striking “Governors of
the Board of Governors of the United States Postal Service” and inserting “Directors
of the Board of Directors of the United States Postal Service”.

{c) AMENDMENTS TO TITLE 5, UNITED STATES CODE.Tifle §, United States
Code, is amended in sections 8344{e) and 8468(c) by striking “Governor of the Board
of Governors of the United States Postal Service” and inserting “Director of the
Board of Directors of the United States Postal Service”.

(d) AMENDMENTS TO THE ETHICS IN GOVERNMENT ACT OF 1978.—The Ethics in
Government Act of 1978 (5 U.S.C. App.) is amended—

(1) in section 101(f)}6) by striking “Governor of the Board of Governors of
the United States Postal Service” and inserting “Director of the Board of Direc-
tors of the United States Postal Service”; and

{2} in sections 103(c) and 106(b)6) by striking “Governors of the Board of
Governors of the United States Postal Service” and inserting “Directors of the
Board of Directors of the United States Postal Service”.

() AMENDMENTS TO TITLE 18, UNITED STATES CODE.-—Title 18, United States
Code, is amended in sections 1735 and 3061 by striking “Governors” each place it
appears and inserting “Directors”.

SEC. 102. REDESIGNATION OF THE POSTMASTER GENERAL.

{a) AMENDMENTS TO TITLE 39, UNITED STATES CODE—Section 102 of title 39,
United States Code, is amended by striking “and” at the end of paragraﬂh (3), by
striking the period at the end of paragraph (4) and inserting “; and”, and by adding
at the end the following:

“(5) ‘Postmaster General’ means the Postmaster General and Chief Execu-
ti{yehofﬁcler of the United States Postal Service appointed under section 202(a)
of this title.”.

{b) AMENDMENTS TO THE ETHICS IN GOVERNMENT ACT OF 1978.—The Ethics in
Government Act of 1978 (6 U.S.C. App.) is amended in sections 101(f)(6), 103(c), and
106(b)(6) by striking “Postmaster General” and inserting “Postmaster General and
Chief Executive Officer of the United States Postal Service”.

{¢) AMENDMENTS TO TITLE 18, UNITED STATES CobDR.~—~Title 18, United States
Code, is amended in sections 501, 1703, 1704, and 1709 by striking “Postmaster
General” each place it appears and inserting “Postmaster General and Chief Execu-
tive Officer of the United States Postal Service”.

SEC. 103. REDESIGNATION OF THE POSTAL RATE COMMISSION.

(a) AMENDMENTS TO TITLE 39, UNITED STATES CODE.—Title 39, United States
Code, is amended in sections 404, 1001, 1002, 2003, 3601, 3602, 3603, 3604, 3622,
3623, 3624, 3625, 3628, 3641, and 3661, in the analysis for chapter 36 (in the item
relating to subchapter I), and in the heading for subchapter I of chapter 36 by strik-
ing “Postal Rate Commission” each place it appears and inserting “Postal Regu-
latory Commission”.

(b) AmeENDMENTS TO TITLE 5, UNITED STATES CODE.--Title 5, United States
Code, is amended in sections 104(1), 306(f), 2104(b), 3371(3), 5314 (in the item relat-
ing to Chairman, Postal Rate Commission), 5315 (in the item relating to Members,
Postal Rate Commission), 8514(a)5)XB), 7342(a)(1)A), 7511a)(1XB)ii), 8402(cX1),
8423(b){(1)(B), and 8474(c)(4) by striking “Postal Rate Commission” and inserting
“Postal Regulatory Commission”.

(¢) AMENDMENT TO THE ETHICS IN GOVERNMENT ACT OF 1978.—Bection 101(f)}(6)
of the Ethics in Government Act of 1978 (6 U.S.C. App.) is amended by striking
“Postal Rate Commission” and inserting “Postal Regulatory Commission”.

(d) AMENDMENT TO THE REHABILITATION ACT OF 1973.—Section 501(b) of the
Rehabilitation Act of 1973 (29 U.S.C. 791(b)) is amended by striking “Postal Rate
Office” and inserting “Postal Regulatory Commission”.

(e) AMENDMENT 10 TITLE 44, UNITED STATES CODE.—Section 3502(5) of title 44,
United States Code, is amended by striking “Postal Rate Commission” and inserting
“Postal Regulatory Commissien”.

SEC. 104. OTHER REFERENCES.

(a) BOARD OF (GOVERNORS, ETC.—Whenever reference is made in any provision
of law (other than this Act or a provision of law amended by this Act), regulation,
rule, document, or other record of the United States to the Board of Governors of
the United States Postal Service {or any Governor or Governors thereof), such ref-
erence shall be considered a reference to the Board of Directors of the United States
Postal Service (or any Director or Directors thereof, as appropriate).
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(b) POSTMASTER GENERAL.—Whenever reference is made in any provision of law
(other than this Act or a provision of law amended by this Act), regulation, rule,
document, or other record of the United States to the Postmaster General, such ref-
erence shall be considered a reference to the Postmaster General and Chief Execu-
tive Officer of the United States Postal Service.

(c) PostaL RATE COMMISSION.—Whenever reference is made in any provision of
law (other than this Act or a provision of law amended by this Act), regulation, rule,
document, or other record of the United States to the Postal Rate Commission, such
reference shall be considered a reference to the Postal Regulatory Commission.

TITLE II-NEW SYSTEM RELATING TO POSTAL RATES, CLASSES, AND
SERVICES

Subtitle A—In General

SEC. 201. ESTABLISHMENT.
(a) IN GENERAL.—Title 39, United States Code, is amended by adding after
chapter 36 the following:

“CHAPTER 37—NEW SYSTEM FOR ESTABLISHING POSTAL RATES,
CLASSES, AND SERVICES

“SUBCHAPTER I—-DEFINITIONS

“Sec.
“3701. Definitions.
“3702. Free mailing privileges unaffected.

“SUBCHAPTER II—BASELINE RATES

“3721. Determination of baseline rates.
“3722. Provisions relating to reduced-rate categories of mail.
“3723. Automatic termination of any rate case that may be pending.

“SUBCHAPTER III—RATES FOR PRODUCTS IN THE NONCOMPETITIVE
CATEGORY OF MAIL

“3731. Applicability; definitions.
“3732. Limitations on rates.
“3733. Adjustment factor.
“3734. Action of the Board.

“SUBCHAPTER IV—RATES FOR PRODUCTS IN THE COMPETITIVE
: CATEGORY OF MAIL

“3741. Applicability; definition.

“3742. Action of the Board.

“3743. Provisions applicable to competitive products individually.
“3744. Provisions applicable to competitive products collectively.

“SUBCHAPTER V—MARKET TESTS OF EXPERIMENTAL PRODUCTS

“3751. Market tests of experimental noncompetitive products.
“3752. Market tests of experimental competitive products.
“3753. Large-scale market tests.

“3754. Adjustment for inflation.

“3755. Conversion to permanence.

“3756. Effective date.

“SUBCHAPTER VI—PROVISIONS RELATING TO THE INTRODUCTION AND
CATEGORIZATION OF PRODUCTS

“3761. Criteria for the identification of noncompetitive and competitive products.
“3762. New noncompetitive products.

“3763. New competitive products.

“3764. Transfers of products between categories of mail.

“3765. Transition provisions for new or transferred noncompetitive products.
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“SUBCHAPTER VII--REPORTING REQUIREMENTS AND RELATED
PROVISIONS

“3771. Annual reports by the Commission.
“3772. Annual reports to the Commission.
“3773. Annual determination of compliance.
“3774. Other reports.

“SUURCHAPTER I-DEFINITIONS

“§ 8701, Definitions
“For purposes of this chapter:

“(1) Probuct.—The term ‘product’ means a class of mail or type of postal

service, including—— :
“(A) a subclass or other similar subordinate unit thereof; and
“(B) the next level of subordinate units thereof (below the first level of

subordinate units, as referred to\in:subparagraph (A)).

“2) RaTe.—The term Pate’, as used with respect to any products, includes
fees for postal services.

“3) PRODUCT IN THE NONCOMPETITIVE CATEGORY OF MaAIL.—The term ‘prod-
uct in the noncompetitive category of mail’ or ‘noncompetitive product’ means
a product subject to subchapter III.

“(4) PRODUCT IN THE COMPETITIVE CATEGORY OF MAIL.—The term ‘product
in the competitive category of mail’ or ‘competitive product’ means a product
subject to subchapter IV.

“5) CONSUMER PRICE INDEX.—The term ‘Consumer Price Index’ means the
Consumer Price Index for All Urban Consumers published monthly by the Bu-
reau of Labor Statistics of the Department of Labor.

“(6) YEAR.—The term ‘year’ means a fiscal year.

“$ 3702, Free mailing privileges unaffected

“Nothing in this chapter shall be considered to affect any free mailing privileges
accorded under any of sections 3217 or 3403 through 3406,

“SUBCHAPTER JII—BASELINE RATES

“$ 8721, Determination of baseline rates

“(a) REQUIREMENT THAT A RATEMAKING REQUEST BE MADE.—The Postal Service
shall, during the 18-month period beginning on the date of enactment of this chap-
ter, submit 2 request under section 3622 for a recommended decision by the Postal
Regulatory Commission on rates for all products in the noncompetitive category of
mail and all products in the competifive category of mail.

“(b) POLICIES AND CRITERIA.—The request under subsection (a) shall be made
in accordance with the same policies and criteria as would otherwise apply in the
case of a request made under section 3622, except that—

“1) in applying section 3621, any determination of total estimated costs of
the Postal Service shall be made without including any provision for contin-
gencies; and

“(2) to the extent that any class of mail or kind of mailer under section
3626(a) is involved, such request shall be made in conformance with the re-
quirements of section 3722,

“(c) PROCEDURES FOR CONSIDERATION.— -

“(1) IN GENERAL.—Except as otherwise provided in subsection (b) or any
other provision of this subchapter, the request made under subsection (a) shall
be considered and acted on in the same way as any other request made under
section 3622.

“(2) ADDITIONAL AUTHORITY,—For purposes of the request made under sub-
section (a), section 3622(b) shall be applied as if it had been amended by insert-
ing after ‘the policies of this title’ the following: ‘including the second sentence
of section 3621).

“(d) EFFECTIVE DATE OF ANY RATES ESTABLISHED PURSUANT TO REQUEST.—AIl
rates established pursuant to the request made under subsection (a) shall take ef-
fect as of the same date, determined in accordance with applicable provisions of
chapter 36, but in no event later than the last day of the 18-month period beginning
on the date on which such request is made.

“(e) DEFINITION OF BASELINE RATES.—

“(1) IN GENERAL.—Subject to section 3722(c), for purposes of this title, the
baseline rate for each product shall be the rate in effect for such product as of
the applicable date under paragraph (2), irrespective of whether—
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“(A) any rate change is in fact requested for such product under sub-
section (a);

(B} ratemaking proceedings are in fact completed by such date; or

“C) the rate in effect for such preduct as of such date is a permanent
or temporary one.

“(2) DATE AS OF WHICH BASELINE RATES ARE TC BE DETERMINED.—The appli-
cable date under this paragraph shall be—

“(A) the date as of which any baseline rates, established pursuant to
the request made under subsection (a), are to take effect in accordance with
subsection (d); or

*“B) if subparagraph (A) does not apply (whether because proceedings
under chapter 36 are not completed before the deadline under subsection
(d) or og;(lix)erwise‘), the last day of the 18-month period referred to in sub-
section (d).

© #88722. Provisions relating to reduced-rate categories of mail

“{a) DEFINITIONS.—For purposes of this section, the terms ‘costs attributable’
and ‘(regular—rate category have the same meanings as are given them by section
3626(a).

“(b) REQUIREMENT.—

“1) IN GENERAL.—Notwithstanding any other provision of this title (but
subject to paragraph (3)), the rate established under this chapter for a product
within a reduced-rate category of mail (as referred to in section 3721(b)Y2)), in-
cluding the baseline rate therefor (if applicable}, may not exceed—

“A) in the case of a competitive product, the rate described in para-
graph (2); or
“B) in the case of a noncompetitive preduct, the lesser of—
“(i) the rate described in paragraph (2); or
“(i1) the highest rate allowable for such product under subsection
{e) or (d) of section 3732, whichever is less.

“(2) RATE DESCRIBED.—The rate described in this paragraph is, with respect
to any product, the rate thai would then be in effect for such product if estab-
lished under section 3626(a) in conformance with the requirement that-—

“(A) the estimated costs atiributable (expressed on a per-unit basis)
used in establishing such rate, not exceed

“(B) the estimated costs attributable (similarly expressed) used in es-
tablishing the rate that is to be concurrently in effect for the same product
within the most closely corresponding regular-rate category.

“(8) NONCOMPETITIVE PRODUCT MINIMUM.—Nothing in this subsection shall
be considered to waive the limitation set forth in section 3732(b) (relating to the
minimuim rate required for 2 noncompetitive product).

“(c) SELF-EXECUTING CORRECTION MECHANISM.—If the baseline rate for a prod-
uct would not otherwise be in compliance with subsection (b), such rate shall be re-
duced by the minimum amount necessary in order to achieve compliance.

“§ 3723, Automatic termination of any rate case that may be pending

“To the extent that any proceedings relating to a request made under section
3622 before the date of enactment of this chapter remain pending as of such date
of gnaq%ment, any further action taken in connection with such request shall be null
and void.

“SUBCHAPTER III—RATES FOR PRODUCTS IN THE NONCOMPETITIVE
CATEGORY OF MAIL

“83731. Applicability; definitions
“(a) APPLICABILITY.—This subchapter applies with respect to the products in the
first, second, third, and fourth baskets of products, respectively.
“(b} DEFINITIONS.—For purposes of this subchapter:
“(1) FIRST BASKET OF PRODUCTS.—The term ‘first basket of products’
means—
“(A) single-piece first-class letters (both domestic and international);
“(B) single-piece first-class cards (both domestic and international);
“() single-piece parcels (both domestic and international); and
“D) special services.
“(2) SECOND BASKET OF PRODUCTS.—The term ‘second basket of products’
means all first-class mail not in the first basket of products.
“(3) THIRD BASKET OF PRODUCTS.~The term ‘third basket of products’
means periodicals.
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“(4) FOURTH BASKET OF PRODUCTS.-—The term ‘fourth basket of products’
means standard mail (except for parcel post).
“(¢) RULE OF CONSTRUCTION.—

“1) IN GENERAL—Except as provided in paragraph (2), mail matter re-
ferred to in paragraphs (1) through (4) of subsection (b) shall, for purposes of
such paragraphs, be considered to have the respective meanings given them
under the mail classification schedule (as defined by section 3623) as of the ef-
fective date of this chapter.

“(2) UpDATES.—The Postal Regulatory Commission shall, whenever any rel-
evant change occurs (whether pursuant to a product transfer under section
3764, the reclassification of a product under section 3623, or the introduction
of a new noncompetitive product under section 3762), prescribe new lists of
products within the respective baskets described in subsection (b). The revised
Hsts shall indicate how and when any previous lists (including under subsection
(b)) are superseded, and shall be published in the Federal Register.

“§ 3782. Limitations on rates

“(a) IN GENBRAL.—Except as otherwise provided in this subchapter, the rate in
effect for a noncompetitive product may not, during any year in a ratemaking cycle
{as defined in section 3733(a))—

“(1) be less than the minimum rate required for such product in such year,
as determined under subsection (b);

“(2) be greater than the maximum rate allowable for such proeduct in such
year, as determined under subsection (¢); or

“(3) be changed by a percentage that would cause such rate to fall cutside
of the I‘E“i.élge allowable for such product in such year, as determined under sub-
section (d).

Nothing in paragraph (3) shall be considered to authorize the establishment of any
rate less than the minimum rate required under paragraph (1) or greater than the
maximum rate allowable under paragraph (2).

“(b) MINIMUM RaTE REQUIRED.—For purposes of this section, the minimum rate
required for a product in a year is the minimum rate which, if kept in effect for
such product throughiout the year (or, if implemented after the start of the year,
throughout the remainder of the year, but taking into account all revenues from
such product that are attributable to earlier periods in the same year) will be suffi-
cient to ensure that such product will bear the direct and indirect postal costs at-
{ributable to such product for such year.

“(e) MAXIMUM RATE ALLOWABLE.—

“(1) IN GENERAL.—For purposes of this section, the maximum rate allowable
for a product in a year shall be equal to the rate determined by increasing or
decreasing (as applicable}—

“(A) the maximum rate allowable for such product under this sub-
section in the year preceding the year for which the maximum rate allow-
able is being determined {(disregarding any rounding rules), by

“(B) the percentage adjustment applicable for the year for which the
mam;]n(m)n rate allowable is being determined, as determined under para-
graph (2).

“(2) PERCENTAGE ADJUSTMENT APPLICABLE.—For purposes of this section,
the percentage adjustment applicable shall, for any year, be equal to—

“(A) the change in the Consumer Price Index for such year, adjusted

“B) the adjustment factor for such year.

“(3) DEFINITIONS.—For purposes of this section:

“(A) CHANGE IN THE CONSUMER PRICE INDEX.—The change in the Con-
sumer Price Index for a year shall be equal to the percentage {expressed
as a positive value, a negative value, or zero, as the case may be) by which
the Consumer Price Index for the preceding year differs from the Consumer
Price Index for the second preceding year.

“(B) CONSUMER PRICE INDEX FOR A YEAR—The Consumer Price Index
for a year is the average of the Consumer Price Index for the 12-month pe-
riod ending on June 30th of such year.

“(C) ADJUSTMENT FACTOR.-—The adjustment factor for any year shall be
determined in accordance with section 3733,

“(4) SPECIAL RULE.—For purposes of determining the maximum rate allow-
able for any particular product during the first year of the first ratemaking
cycle, paragraph (1XA) shall be applied by substituting ‘the baseline rate for
such product’ for ‘the maximum rate allowable for such product under this sub-
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section in the year preceding the year for which the maximum rate allowable
is being determined (disregarding any rounding rules).

“5) ROUNDING RULE.—The maximum rate allowable for a product within
the first bagket of products shall be equal to the rate determined for such prod-
uct under this subsection (disregarding this paragraph), rounded io the nearest
cent (rounding ¥z of a cent to the next higher cent).

“(d) RANGE ALLOWABLE.—For purposes of this section, the range allowable for
a product in any year is the range delimited by—

“(1) a maximum rate equal to the rate determined by increasing or decreas-
ing (as ap Heable)—

‘(If}&) the rate last in effect for such product before the start of such year,

y
“(B) the percentage equal to the percentage adjustment applicable with
respect to such product for such year, plus 2 percent; and
“(2) a minimum rate equal to the rate determined by increasing or decreas-
ing (as applicable)——
“(A) the rate last in effect for such product before the start of such year,

by :
“B) the percentage equal to the percentage adjustinent applicable with
respect to such product for such year, minus 2 percent.
For purposes of applying paragraphs (1)(B) and (2)(B) in any year, the Board of Di-
rectors may, in a manner consistent with the policies of this title and the require-
ments of this subchapter, establish a single percentage which shall be lower than,
and which shall be substituted for, the percentage adjustment applicable that would
otherwise be applied under beth of those paragraphs in such year. Such single per-
centage shall be the same for every product in the noncompetitive category.

“§3733. Adjustment factor

“(a) DEFINITION OF RATEMAKING CYCLE.—

“1) IN ¢geNERAL.—For purposes of this title, the term ‘ratemaking cycle’
means—

“A) the 5-year period beginning on the first day of the second year be-
ginning after the date as of which the baseline rates are determined under
section 8721(e)(2); and

“(B) each b-year period beginning on the day after the last day of the
immediately preceding 5-year period under this subsection.

“2) EARLIER COMMENCEMENT DATE.—The Postal Regulatory Commission
may advance the commencement date of the first ratemaking cycle to the date
which occurs 1 year earlier than the date that would otherwise apply under
subparag'ra?h (1)(A), but only if that earlier date does not precede the date as
of which all requirements of this section have been completed with respect to
such cycle.

“(b) PROCEDURES FOR DETERMINING ADJUSTMENT FACTOR—

“(1y COMMENCEMENT OF PROCEEDINGS,—

“(A) IN GENERAL.~Except as provided in subparagraph (B), the Postal
Regulatory Commission shall, beginning in September of the second year
before the start of each ratemaking cycle, provide the opportunity for a
hearing on the record under sections 556 and 557 of title 5 to the Postal
Service, users of the mails, and an officer of the Commission who shall be
required to represent the interests of the general public, with respect to the
adjustment factor to be established for the upcoming ratemaking cycle.

“(B) EXCEPTION~—For purposes of the first hearing under this sub-
section, proceedings shall be commenced during the second month begin-
ning on or after the date as of which the baseline rates are determined
under section 3721(e)2).

“(2) RULES OF PROCEEDINGS—In order to conduct its proceedings with ut-
most expedition consistent with procedural fairness to the parties, the Commis-
sion may (without limitation) adopt rules which provide for—

“(A) the advance submission of written direct testimony;

“(B) the conduct of prehearing conferences to define issues, and for
other purposes to insure orderly and expeditious proceedings;

“(C) discovery both from the Post,afJ Service and the parties to the pro-
ceedings;

“D) limitation of testimony; and

“(E) the conduct of the entire proceedings off the record with the con-
sent of the parties.

“{8) PRINTING AND NOTICE REQUIREMENTS.—The Commission’s decision and
the record of the Commission’s hearings shall be made generally available at
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the time the decision is issued and shall be printed and made available for sale
by the Public Printer within 10 days following the day the decision is issued.
“(4) TIMING.-—

“(A) IN GENERAL.—Except as provided in subparagraph (B), all actions
required of the Commission under this section, including those required
under paragraph (3), shall be completed by the end of the year preceding
the commencement of the ratemaking cycle to which the decision relates.

“B) EXCEPTION.—In any case in which the Commission determines
that the Postal Service has unreasonably delayed any proceedings under
this section by failing to respond within a reasonable time to any lawful
order of the Commission, the Commission may extend the deadline de-
scribed in subparagraph (A) by one day for each day of such delay.

“C) EFFECT OF DELAY ON RATEMAKING AUTHORITY.—No rate change for
any noncompetitive product may take effect during any period of delay. For

" purposes of the preceding sentence, the term ‘period of delay’ means, in the
circumstance described in subparagraph (B), the period beginning on the
day following the original deadline (as described in subparagraph {A)) and
E:gd)ing on the date of the new deadline (as determined under subparagraph

)X
“(¢} REQUIREMENTS RELATING TO THE ESTABLISHMENT OF ADJUSTMENT FAC-
TOR.~—

h“(l) IN GENERAL.—An adjustment factor shall be established in accordance

with—

“(A) the policies of this title; and

“(B) the best evidence of likely Postal Service productivity, and of spe-
cific sources of cost savings to the Postal Service, during the ratemaking
cycle to which an adjustment factor is to apply.

“2) REQUIREMENT THAT ADJUSTMENT FACTOR BE A NEGATIVE VALUE OR
ZERO.—

“(A) IN GENERAL—Except as provided in subparagraph (B), an adjust-
ment factor may be no greater than zero.

“B) EXCEPTIONS.—A positive adjustment factor may be established
only upon a written determination by the Postal Regulatory Commission
that an exception to subparagraph (A) is necessary—

“i) because of any new and significant statutorily imposed funding
obligations not fully funded through appropriations; or
“(ii) because postal revenues during the upcoming ratemaking cycle
would otherwise be insufficient to enable the Postal Service, under best
practices of honest, efficient, and economical management, to maintain
and continue the development of postal services of the kind and quality
adapted to the needs of the United States.
A determination under clause (ii) shall take into account cests anticipated
by the Postal Service for the period of time involved, such as wages, bene-
fits, and transportation costs, consistent with the provisions of subsection

(g).

“(d) gAME ADJUSTMENT FACTOR To BE UNIFORMLY APPLIED TO ALL PROD-
ucTs.—For purposes of each year in a ratemaking cycle, the same adjustment factor
shall apply—

“(1) to all baskets under section 3731; and

“(2) to all products within each such basket.

“(¢) HOW AN ADJUSTMENT FACTOR Is TO BE EXPRESSED AND APPLIED,-—

“(1) HOW AN ADJUSTMENT FACTOR IS TO BE EXPRESSED.—An adjustment fac-
tor established under this section shall be expressed as a percentage.

“(2) HOW AN ADJUSTMENT FACTOR IS TO BE APPLIED.—To adjust a change
in the Consumer Price Index by an adjustment factor, the magnitude of the ad-
justment factor shall-—

“A) if the adjustment factor is a positive value, be added to the change
in the Consumer Price Index; or

“(B) if the adjustment factor is a negative value, be subtracted from the
change in the Consumer Price Index.

“(f) EXIGENT CIRCUMSTANCES,—

“1) IN cENERAL.—Notwithstanding subsection {(d), upon a majority vote of
the metmbers of the Board of Directors then holding office, the Postal Service
may request the Postal Regulatory Commission to render a decision on chang-
ing the adjustment factor to be applied during the then current ratemaking
cyc{e) (after having previously been established under this section for such
cycle).
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“(2) CONDITIONS.—A request made under paragraph (1) may be granted
only upon a written determination by the Commission that the change re-
quested is justified by one or more of the same reasons as would justify the es-
tablishment of a positive adjustment factor (as set forth in subsection (c)(2XB)).

“(3) EFFECT; DURATION.—A change granted under this subsection—

“(A) shall supersede the adjustment factor that would otherwise apply
under this section (with appropriate changes to the respective limitations
under paragraphs (2) and (3) of section 3732(a)); and

“B) shall remain in effect for the rest of the ratemaking cycle involved,
subject to paragraph (5).

“(4) EXPEDITED CONSIDERATION.—A request made under paragraph (1) shall
be acted on under this section in the same manner as if initiated under sub-
section (b)(1), except that a decision on any such request shall be rendered not
later than 6 months after the date on which the request is made.

“(5) FREQUENCY.—Nothing in this section shall be considered to limit the
number of times this subsection may be invoked during a ratemaking cycle.

“(g) PoSTAL REGULATORY COMMISSION NOT To INTERFERE WITH COLLECTIVE
BARGAINING.—It is the sense of the Congress that nothing in this section should re-
strict, expand, or otherwise affect any of the rights, privileges, or benefits of either
employees of the United States Postal Service, or labor organizations representing
employees of the United States Postal Service, under chapter 12 of this title, the
National Labor Relations Act, any handbock or manual affecting employee labor re-
lations within the United States Postal Service, or any collective bargaining agree-
ment.

“8 3734. Action of the Board

“(a) AUTHORITY TO ESTABLISH RATES.—The Board of Directors, with the written
concurrence of a majority of all of the members of the Board then holding office,
shall establish rates for products in the noncompetitive category of mail in accord-
ance with the requirements of this subchapter and the policies of this title.

“(b) PROCEDURES.—

“(1) IN GENERAL.—Rates shall be established in writing, complete with a
statement of explanation and justification.

“(2) PUBLICATION.—The Board shall cause each such decision (complete
with the accompanying statement) and the record of the Board’s proceedings to
be published in the Federal Register at least 45 days before the rate or rates
to which they pertain are to take effect.

“(¢) LIMITATIONS ON AUTHORITY.—

“(1) IN GENERAL.—Except as provided in paragraph (2)—

“(A) FREQUENCY.—Ratemaking authority under this section may not be
exercised more than once for purposes of any year.

“(B) UNIFORM EFFECTIVE DATE.—AIll changes in rates pursuant to this
section in a year shall take effect on the same date.

“(2) EXCEPTION FOR CHANGE DUE TO EXIGENT CIRCUMSTANCES.—

“(A) IN GENERAL.—If the maximum rate allowable for a product in a
year changes pursuant to a request granted under section 3733(f), then, in
the event that ratemaking authcrity under this section was previously exer-
cised with respect to such product for such year, such rate may be modified,
not more than once more in such year, based on the change in the maxi-
mum rate allowable (and the corresponding change in the range allowable).

“B) UNIFORM EFFECTIVE DATE.—All changes in rates pursuant to this
paragraph shall, to the extent based on the same set of changes (as referred
to in subparagraph (A)), take effect beginning on the same date.

“SUBCHAPTER IV—RATES FOR PRODUCTS IN THE COMPETITIVE
CATEGORY OF MAIL

“$ 3741, Applicability; definition
“(a) APPLICABILITY.—This subchapter applies with respect to—
“(1) priority mail;
“(2) expedited mail;
“(3) mailgrams;
“(4) international mail; and
“(5) parcel post;
except that this subchapter does not apply with respect to any product then cur-
rently in the noncompetitive category of mail.
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“(b) DEFINITION.—For purposes of this subchapter, the term ‘costs attributable’,
as used with respect to a product, means the direct and indirect postal costs attrib-
utable to such product.

“(¢) RULE OF CONSTRUCTION.~—

“1) IN GENERAL.—Except as provided in paragraph (2), mail matter re-
ferred to in paragraphs (1) through (5) of subsection (a) shall, for purposes of
such paragraphs, be considered to have the respective meanings given them
under the mail classification schedule (as defined by section 3623) as of the ef-
fective date of this chapter.

“(2) UpnATES.—The Postal Regulatory Commission shall, whenever any rel-
evant change oceurs {whether pursuant to a product transfer under section 3764
or an action taken under section 3763), prescribe new lists of the products to
which this subchapter applies. The revised lists shall indicate how and when
any previous lists (including under subsection (a)) are superseded, and shall be
published in the Federal Register,

“£8742. Action of the Roard

“(a) AUTHORITY TO ESTABLISH RATES.—The Board of Directors, with the written
concurrence of a majority of all of the members of the Board then holding office,
shall establish rates for products in the competitive category of mail in accordance
with the requirements of this subchapter and the policies of this title.

“b) PROCEDURES.—Section 3734(b) shall apply with respect to rates and deci-
sions under this section, except that for purposes of this section, section 3734(b)
shall be applied by substituting ‘by such date before the effective date of any new
rates as the Board considers appropriate’ for ‘at least 45 days before the rate or
rates to which they pertain are to take effect’.

“(¢) EFFECTIVE DATE.—

“(1) IN GENERAL.—Except as provided in paragraph (2), the ratemaking pro-
visions of this subchapter shall be effective beginning with the rates to be estab-
lished for the first year beginning on or after the date as of which the baseline
rates are determined under section 3721(e)(2).

“(2) EXCEPTION.—The ratemaking provisions of this subchapter shall, with
respect to all international mail as to which this subchapter applies, be effective
beginning on the date as of which the baseline rates are determined under sec-
tion 3721(e)(2), subject (until the entirety of this subchapter becomes effective
i3n4§gc())rdance with paragraph (1)) only to the requirement under section
3743(a).

“83743., Provisions applicable to competitive products individually

“(a) IN GENERAL-—Rates for products in the competitive category of mail shall
be established in a manner such that each such product shall bear the costs attrib-
utable to such product in such year.

“b) TREATMENT OF SHORTFALLS.—If revenues derived from a competitive prod-
uct in any year are not sufficient to meet the costs attributable to such product for
such year, the shortfall shall be made up in accordance with section 3744(c)1).

“(c) MANDATORY DISCONTINUANCE OF LOSS-MAKING PRODUCTS.—

“(1) IN GENERAL.—I{ a competitive product persistently fails to cover the
costs attributable to such product, the Postal Regulatory Commission may, in
accordance with grocedures which the Commission shall prescribe and after
considering all relevant circumstances, order the Postal Service to discontinue
such product permanently.

“(2) PROCEDURES.—The procedures prescribed to carry out this subsection—

“(A} shall provide the opportunity for a hearing on the record under
sections 556 and 557 of title 5 to the Postal Service, users of the mail, and
an officer of the Commission who shall be required to represent the inter-
ests of the general public;

“(B) may include rules of proceedings that provide for any procedure or
other matier listed under section 3733(bX2); and

“C) shall require that any final decision be accompanied by a state-
ment setting forth the reasons therefor.

“$3744. Provisions applicable to competitive produets collectively

“a) CoST-COVERAGE REQUIREMENT.—

“(1) IN GENERAL.—Rates for competitive products shall be established in a
manner such that the cost-coverage ratio for all competitive products {(collec-
tively) shall, for each year to which this subchapter applies (as referred to in
section 3742(c)), be at least equal to the cost-coverage ratio for such year for
all competitive and noncompetitive products (collectively).
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“(2) COST-COVERAGE RATIO.—For purposes of this section, the term ‘cost-cov-

erage ratio’ means, for the products and year involved, the ratio that—
“(A) total revenues from those products in such year, bears to
“(B) total costs attributable to those products in such year.

“(b) ADJUSTMENT FOR SPECIAL CIRCUMSTANCES.—The Postal Regulatory Com-
mission may, by rule, and in order to ensure that ratios under this section appro-
priately compensate for any significant and objective differences in the nature and
composition of costs attributable to competitive and noncompetitive products, respec-
tively, provide for the exclusion of such costs attributable as the Commission consid-
ers to be uniquely or disproportionately associated with either category of products.

“(c) SPECIAL RULES To MAKE Up FOR CERTAIN SHORTFALLS.—

“(1) SUBTRACTION TO MAKE UP FOR ANY SHORTFALL DESCRIBED IN SECTION
3743(b).—In any year in which a shortfall described in section 3743(b) occurs in
the case of any competitive product, an amount equal to the amount of such
shortfall shall, for purposes of determining whether the requirement under sub-
section (a) has been satisfied in such year, be subtracted from total revenues
derived from all competitive products (collectively) in such year. Nothing in the
preceding sentence shall be considered to permit or require that the same
amount be concurrently subtracted from total revenues derived from competi-
tive and noncompetitive products (collectively).

“(2) SUBTRACTION TO MAKE UP FOR ANY SHORTFALL IN CONTRIBUTIONS TO-
WARD INSTITUTIONAL COSTS IN A PREVIOUS YEAR.—If, in any year, the require-
ment under subsection (a) is not met (determined applying the provisions of
subsection (b), paragraph (1), and this paragraph based on any failure to satisfy
subsection (a) in the previous year), the difference between the total revenues
considered to have been derived from competitive products in the year involved
(determined applying such provisions), and the minimum amount of total reve-
nues from competitive products which would have been required in order to sat-
isfy subsection (a) (determined applying such provisions), shall, for purposes of
determining whether the requirement under subsection (a) is met in the follow-
ing year, be subtracted from total revenues derived from competitive products
(collectively) in such following year. Nothing in the preceding sentence shall be
considered to permit or require that the same amount be concurrently sub-
tracted from total revenues derived from competitive and noncompetitive prod-
ucts (collectively).

“(d) PHASEIN AUTHORITY.—If necessary in order to afford the Postal Service an
opportunity to increase efficiency to competitive market levels, the Postal Regu-
latory Commission may, by written determination made as part of its first adjust-
ment factor case under section 3733, provide for the phasein of subsection (a) over
the course of the first ratemaking cycle. If the Commission grants relief under this
subilection, it shall review the continuing need for and the extent of such relief an-
nually.

“SUBCHAPTER V—MARKET TESTS OF EXPERIMENTAL PRODUCTS

“§3751. Market tests of experimental noncompetitive products
“(a) AUTHORITY.—

“(1) IN GENERAL.—The Postal Service may conduct market tests of experi-
mental noncompetitive products in accordance with this section.

“(2) PROVISIONS WAIVED.—A product shall not, while it is being tested under
this section, be subject to the requirements of section 3623 (relating to mail
classification), section 3732 (relating to limitations on rates), or section 3762 (re-
lating to new noncompetitive products).

“(b) CONDITIONS.—A product may not be tested under this section unless it sat-
isfies each of the following:

“(1) SIGNIFICANTLY DIFFERENT PRODUCT.—The product is, from the view-
point of mail users, significantly different from all products offered by the Post-
al Service within the 2-year period preceding the start of the test.

“(2) DOLLAR-AMOUNT LIMITATION.—The total revenues that are anticipated,
or in fact received, by the Postal Service from such product do not exceed
$10,000,000 in any year, subject to section 3754.

“(8) MARKET DISRUPTION.--The introduction or continued offering of the
product will not cause unreasonable market disruption (either for competitive
or noncompetitive products).

“(4) CORRECT CATEGORIZATION.—The testing of the product under this sec-
tion is consistent with the criteria under section 3761(b)(2).

“(c) NOTICE.—At least 30 days before initiating a market test under this section,
the Postal Service shall file with the Postal Regulatory Commission and publish in
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the Federal Register a notice setting out the basis for the Postal Service’s deter-
minatien that the market test is covered by this section and describing the nature
and scope of the market test.

“(d) DURATION.—

“(1) IN GENERAL.—A market test of a product under this section may be
conducted over a period of not to exceed 24 months.

“(2) EXTENSION AUTHORITY.—If necessary in order to determine the feasibil-
ity or desirability of a product being tested under this section, the Postal Regu-
latory Commission may, upon written application of the Postal Service (filed not
later than 60 days before the date as of which the testing of such preduct would
otherwise be scheduled to terminate under paragraph (1)), extend the testing
of such product for not to exceed an additional 12 months.

“(e) CANCELLATION,—If the Postal Regulatory Commission at any time deter-
mines that a market test under this section fails, with respect to any particular
product, to meet one or more of the conditions set forth in subsection (b), it may
issue any order that would be allowable under section 3662(c)(6). A determination
under this subsection shall be made in accordance with such procedures as the Com-
mission shall by regulation prescribe.

“§3752. Market tests of experimental competitive products

“(a) AUTHORITY.—

“(1) IN GENERAL.—The Postal Service may conduct market tests of experi-
mental competitive products in accordance with this section.

“(2) PROVISIONS WAIVED.—Any noncompliance with section 3743(a) (relating
to costs-attributable requirement) on the part of a product shall not, if it occurs
while such product is being tested under this section, be taken into account for
purposes of any sanction or other action that might otherwise be permitted or
required under any of the following:

“(A) Section 3662(c)(3) {relating to ordering the adjustment of rates fo
lawful levels pursuant to a rate complaint).

“B) Section 3743{c) (relating to mandatory discontinuance of loss-mak-
ing products).

“(C) Section 3773(e) (relating to use of profits).

“(3) PROVISIONS NOT WAIVED.—Nothing in this section shall be considered
to permit or require the exclusion of any costs or revenues that are attributable
to a product that is being tested under this section from any determination
im(ti'er else)ction 3744 (relating to provisions applicable to competitive products col-

ectively).
“(b) CONDITIONS.—-A product may not be tested under this section unless it sat-
isfies each of the following:

“(1) SIGNIFICANTLY DIFFERENT PRODUCT.—The product is, from the view-
point of mail users, significantly different from all products offered by the Post-
al Service within the 2-year period preceding the start of the test.

“(2) DOLLAR-AMOUNT LIMITATION.—The total revenues that are anticipated,
or in fact received, by the Postal Service from such product do not exceed
$10,000,000 in any year, subject to section 3754.

“(3) MARKET DISRUPTION.—The introduction or continued offering of the
product will not cause unreassonable market disruption (either for competitive
or noncompetitive products).

“(4) CORRECT CATEGORIZATION.-—The testing of the product under this sec-
tion is consistent with the criteria under section 3761(b)2).

“(¢) NOTICE.~—

“(1) IN GENERAL.—AS least 30 days before initiating a market test under
this section, the Postal Service shall file with the Postal Regulatory Commission
and publish in the Federal Register a notice setting out the basis for the Postal
Service’s determination that the market test is covered by this section and de-
scribing the nature and scope of the market test.

“(2} SAFEGUARDS.—The provisions of section 3604(g) shall be available with
respect to any information required to be filed under paragraph (1) to the same
extent and in the same manner as in the case of any matter described in section
3604{(g)(1). Nothing in paragraph (1) shall be considered to permit or require the
publication of any information as to which confidential treatment is accorded
under the preceding sentence (subject to the same exception as set forth in sec- .
tion 3604(g)(3)).

“(d) DURATION,—

“(1) IN GENERAL.—A market test of a product under this section may be

conducted over a period of not to exceed 24 months.
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“(2) EXTENSION AUTHORITY.—If necessary in order to deterinine the feasibil-
ity or desirability of a product being tested under this section, the Postal Regu-
latory Commission may, upon written application of the Postal Service (filed not
later than 60 days before the date as of which the testing of such product would
otherwise be scheduled to terminate under paragraph (1)), extend the testing
of such product for not to exceed an additional 12 months.

“(e) CANCELLATION.—If the Postal Regulatory Commission at any time deter-
mines that a market test under this section fails, with respect to any particular
product, to meet one or more of the conditions set forth in subsection (b), it may
issue any order that would be allowable under section 3662(c)}6). A determination
under this subsection shall be made in accordance with such procedures as the Com-
mission shall by regulation prescribe.

“§3753. Large-scale market tests

“(a) AUTHORITY.—The Postal Service may, in accordance with this section, con-
duct—

“(1) market tests involving any experimental noncompetitive product that
would be allowable under section 3751 but for subsection (b)(2) thereof; and

“2) market tests involving any experimental competitive product that
would be allowable under section 3752 but for subsection (b)(2) thereof.

“(b) CoNDITION.—Notwithstanding any other provision of this section, a product
may not be tested under this section unless the total revenues that are anticipated,
or in fact received, by the Postal Service from such product do not exceed
$100,000,000 in any year, subject to section 3754.

“(c) PROVISIONS WAIVED.—Section 3751(a}(2) shall apply with respect to an ex-
perimental noncompetitive product being tested under this section, and section
3752(a)(2) shall apply with respect to an experimental competitive product being
tested under this section, as if such test were instead being conducted section 3751
or 37562, as the case may be.

“(d} REGULATIONS.—The Postal Regulatory Commission shall by regulation es-
tablish rules for the conduct of market tests under this section, including rules for
the termination of any such test. In adopting rules under this subsection, the Com-
mission shall consider such matters as—

“(1) the Postal Service’s interest in the development and testing of new
products with a minimum of regulatory impediments; and

“(2) the public interest in preventing unfair or disruptive competition.

“(e) DURATION.—

“(1) IN GENERAL.—A market test of a product under this section may be
conducted over a period of not to exceed 24 months.

“(2) EXTENSION AUTHORITY.—If necessary in order to determine the feasibil-
ity or desirability of a product being tested under this section, the Postal Regu-
iatory Commission may, upon written application of the Postal Service (filed not
later than 60 days before the date as of which the testing of such product would
otherwise be scheduled to terminate under paragraph (1)), extend the testing
of such product for not to exceed an additional 12 months.

“§ 3754. Adjustment for inflation
“In the case of a year following the first year in which any testing under this
subchapter is permitted, the dollar amount contained in sections 3751(b)2),
3752(bX2), and 3753(b), respectively, shall be adjusted at the same time and by the
same percentage adjustment as the maximum rates allowable for noncompetitive
products are adjusted pursuant to 3732(c) (but deeming the adjustment factor under
paragraph (2)(B) thereof to be zero for purposes of this section).
“43755. Conversion to permanence
“A request to have an experimental product under this chapter converted to a
permanent one-—
“(1) shall be made and acted on in conformance with applicable provisions
of subchapter VI; and
“(2) shall be made by the Postal Service.

%8 87586. Effective date

“Market tests under this subchapter may be conducted in any year beginning
with the first year beginning on or after the date as of which the baseline rates are
determined under section 3721(e)(2).
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“SUBCHAPTER VI—-PROVISIONS RELATING TO THE INTRODUCTION AND
CATEGORIZATION OF PRODUCTS

“§3761. Criteria for the identification of noncompetitive and competitive
products
“(a) IN GENERAL.~—Except as provided in subchapter V, no product may be of-
fered until such product has been assigned to the noncompetitive or competitive cat-
ﬁgoxl;y c;f mail, whichever is appropriate (and, if a noncompetitive product, its proper
asket).
“(b) CRITERIA.—

#(1) IN GENERAL.—Determinations as fo the category of mail to which any
particular product should be assigned (whether in connection with a new prod-
uct under section 3762 or 3763, the proposed transfer of a product under section
3764, or the proposed reclassification of an existing product under subchapter
11 of chapter 36) shall be made in conformance with paragraph (2).

“(2) CHARACTERISTICS BY CATEGORY.—The noncompetitive category of prod-
ucts shall embrace all products in the sale of which the Postal Service exercises
sufficient market power that it can effectively set the price of such product sub-
stantially above costs or raise prices significantly without risk of losing business
to other firms offering similar products, or that it can effectively set the price
below competitive costs to forestall entry by new competitors or to eliminate ex-
istigg competitors. The competitive category of products shall embrace all other

roducts.
g(c) INITIAL AND UPDATED LI1sTS.—The respective products which, as of any par-
ticular date, are within the noncompetitive or competitive category of mail (and any
particular basket, if applicable) shall be as identified under sections 3731 and 3741.

“§ 3762. New noncompetitive products

“(a) REQUEST.—The Postal Service—

“(1) may from time to time request that the Postal Regulatory Commission
submit a recommended decision on the classification for a new noncompetitive
product; and

“2) shall, as part of any request made under paragraph (1) (other than in
the case of a transferred product), also request a recommended decision on the
baseline rate for such product for purposes of section 3765,

“(b) HEARINGS.~In response to any request made by the Postal Service under
this section, the Postal Regulatory Commission shall promptly initiate a proceeding
in accordance with the procedures set out in section 3624.

#(c) FACTORS AND RECOMMENDED DECISION.—The Postal Regulatory Commis-
sion shall make a recommended decision on (1) the baseline rate for the new product
based on the factors set out in section 3622(b), and (2) the classification for the new
product based on the factors and requirements under section 3623(b). Such rec-
ommended decision shall be submitted to the Directors for action in accordance with
section 3625, and subject to review in accordance with section 3628(a).

“£8763. New competitive products

“(a) AUTHORITY.—The Postal Service may, in accordance with this section, offer
a new competitive produet and, with respect to competitive products only, otherwise
make changes in the mail classification schedule.

“(b) CONDITIONS.—An action under this section may not be taken unless it satis-
fies each of the following:

“(1) CRITERIA.—To the extent that the classification of a product is involved,
the action would be consistent with the criteria under section 3761(b)(2).

“2) COSTS ATTRIBUTABLE.—T0 the extent that the establishment of a rate
for a competitive product is involved, the requirement under section 3743(a)
would be met.

*(e) NOTICE.—

“(1) IN GENERAL.—AL least 30 days before it offers a new competitive prod-
uct or otherwise makes any change in the mail classification schedule under
this section, the Postal Service shall file with the Postal Regulatory Commission
and publish in the Federal Register a notice setting out the basis for the Postal
Service’s determination that the product satisfies each of the conditions under
subsection (b).

“(2) SAFEGUARDS.—The provisions of section 3604(g) shall be available with
respect to any information required to be filed under paragraph (1) to the same
extent and in the same manner as in the case of any matter described in section
3604(g)(1). Nething in paragraph (1) shall be considered to permit or require the
publication of any information as to which confidential treatment is accorded
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under the preceding sentence (subject to the same exception as set forth in sec-

tion 3604(g)(3)).

“(d) CANCELLATION.—If the Postal Regulatory Commission determines that an
action proposed to be taken under this section fails to meet either of the conditions
set forth in subsection (b), the Commission shall, before the proposed action is
scheduled to be taken or to commence (as applicable), order that the proposed action
be canceled. A determination under this subsection shall be made in accordance
with such procedures as the Commission shall by regulation prescribe.

“§3764. Transfers of products between categories of mail

“(a) IN GENERAL.—Upon request of the Postal Service or users of the mails, or
upon its own initiative, the Postal Regulatory Commission may, after proceedings
conducted in conformity with subsection (d), transfer 1 or more products—

“(1) from the noncompetitive category of mail to the competitive category
of mail; or

. “(%) from the competitive category of mail to the noncompetitive category
of mail.

“(b) CRITERIA.—

“(1) IN GENERAL.—A decision under this section shall be made in accordance
with the policies of this title and the criteria set forth in section 3761(b}2).

“(2) EXCLUSION OF PRODUCTS COVERED BY POSTAL MONOPOLY.—A product
covered by the postal monopoly shall not be subject to transfer under this sec-
tion from the noncompetitive category of mail. For purposes of the preceding
sentence, the term ‘product covered by the postal monopoly’ means any product
the conveyance or transmission of which, under section 1696 of title 18, is re-
served to the United States, subject to the same exception as set forth in the
last sentence of section 409(d)(1).

“(3) ADDITIONAL CONSIDERATIONS.—In making any decision under this sec-
tion, due regard shall be given to—

“A) the availability and nature of enterprises in the private sector en-
gaged in the delivery of the product involved; and

“(B) the views of those who use the product involved on the appro-
priateness of the proposed action.

“(c) TRANSFERS OF SUBCLASSES AND OTHER SUBORDINATE OR FURTHER SUBORDI-
NATE UNITS ALLOWABLE.—Nothing in this title shall be considered to prevent trans-
fers under this section from being made by reason of the fact that they would in-
volve only some (but not all) of the subclasses or other subordinate or further subor-
dinate units of the class of mail or type of postal service involved.

“(d) REQUIREMENTS.—Proceedings required to be conducted in accordance with
this subsection—

“(1) shall provide the opportunity for a hearing on the record under sections
556 and 557 of title 5 to the Postaf{ Service, users of the mail, and an officer
of the Postal Regulatory Commission who shall be required to represent the in-
terests of the general public;

“(2) may include rules of proceedings that provide for any procedure or
other matter listed under section 3733(b)2); and

“(3) shall require that any final decision be accompanied by a statement
setting forth the reasons therefor.

Paragraph (8) of section 3733(b) (relating to printing and notice requirements) shall
apply with respect to each Commission decision and related record of Commission
hearings under this section.

“§3765. Transition provisions for new or transferred noncompetitive prod-
ucts

“(a) IN GENERAL.—In the case of a product that becomes assigned to the non-
competitive category of mail under section 3762 or that is transferred from the com-
petitive to the noncompetitive category of mail under section 3764—

“1) the maximum rate initially allowable for such product after that as-
signment or transfer shall be determined in accordance with subsection (b); and
“(2) the initial range allowable for such product after that assignment or

transfer shall be determined in accordance with subsection (c).

“(b) MAXIMUM RATE INITIALLY ALLOWABLE.—The maximum rate allowable dur-
ing the first year in which a product subject to this subsection is offered shall be
determined in a manner similar to the special rule under section 3732(c)4), subject
to the following:

“(1) TRANSFERRED PRODUCTS.—In the case of any product that becomes a
noncompetitive product pursuant to a transfer under section 3764, the rate last
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in effect for such product (before the effective date of its transfer) shall be treat-

ed as its ‘baseline rate’.

“(2) OraER PRODUCTS.-—In the case of any product assigned to the non-
competitive category of mail pursuant to section 3762, the ‘baseline rate’ for
such product shall be determined under subchapter II- of chapter 36 pursuant
to the request made under section 3762{a)}2) with respect thereto.

{c) RanGE INITIALLY ALLOWABLE.—The range allowable during the first year in
which a product subject to this subsection is offered shall be determined in accord-
ance with section 3732(d), deeming the rate determined for such product under sub-
section (b) of this section to be the rate specified by paragraphs (1)(A) and (2)A)
of section 3732(d).

“SUBCHAPTER VIIREPORTING REQUIREMENTS AND RELATED
PROVISIONS

“§3771. Aninual reports by the Commission

“(a) IN GENERAL.—The Postal Regulatory Commission shall render an annual
report to the President and the Congress concerning the operations of the Commis-
sion under this title.

“(b) ADDITIONAL INFORMATION.~—In addition to the information required under
subsectien (a), each report under this section shall alse include, with respect to the
period covered by such report, an estimate of the costs incurred by the Pestal Serv-
ice in providing—

“(1) postal services to areas of the Nation where, in the judgment of the

Postal Regulatory Commission, the Postal Service either would not provide

services at all or would not provide such services in accordance with the re-

quirements of this title if the Postal Service were not required to provide
prompt, reliable, and efficient services o patrons in all areas and all commu-

nities, including as required under the first sentence of section 101(b);

2} free or reduced rates for postal services as required by this title; and
“(3) other public services or activities which, in the judgment of the Postal

Regulatory Commission, would not otherwise have been provided by the Postal

Service but for the requirements of law.

The Commission shall detail the bases for ifs estimates and the statutory require-
ments giving rise to the costs identified in each report under this section.

“(c) INFORMATION FROM POSTAL SERVICE.—The Postal Service shall provide the
Postal Regulatory Commission with such information as may, in the judgment of the
Commission, be necessary in order for the Commission to prepare its reports under
this section.

“$ 83772, Annual reports to the Commission
“(a) COSTS, REVENUES, AND RATES.—

“(1) IN GENERAL.—Except as provided in subsection (c), the Postal Service
shall, no later than 90 days after the end of each year, prepare and submit to
the Postal Regulatory Commission a report {(togeéther with such nonpublic annex
thereto as the Commission may require under subsection (e)) analyzing costs,
revenues, and rates in sufficient detail to demonstrate that the rates in effect
for all products during such year (including, for purposes of section 3744, rates
for all competitive products collectively) complied with all applicable require-
ments of this title.

“(2) AUDITING REQUIREMENT.—Before submitting a report (and any annex
thereto) under paragraph (1), the Postal Service shall have the information con-
tained in such report (and annex) audited by the Inspector General. The results
of any such audit shall be submitted along with the report to which it pertains.
“(b) QUALITY OF SERVICES.—Except as provided in subsection (c), the Postal

Service shall, no later than 90 days after the end of each year, prepare and submit
to the Postal Regulatory Commission a report (together with such nonpublic annex
thereto as the Comimission may regquire under subsection (e)) which shall, for each
noncompetitive product provided in such year, provide—

(1) market information, including mail volumes; and

“(2) measures of the speed and reliability of pestal service, including—

“(A) the service standard applicable to such product;
“(B) the actual level of service (described in terms of speed of delivery
and reliability) provided; and
“C) the degree of customer satisfaction with the service provided.
“(c) MARKET TESTS.—In carrying out subsections (a) and (b) with respect to ex-
perimental products offered through market tests under subchapter V in a year—
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“(1) the Postal Service may, to the extent that a test under section 3751
or 3752 is involved, report summary data on the costs, revenues, and quality
of service by market test; and

%(2) the Postal Service shall, to the extent that a test under section 3753
is involved, report such data as the Postal Regulatory Commission requires.

“(d) SUPPORTING MATTER.—The Postal Regulatory Commission shall have ac-
cess, in accordance with such regulations as the Commission shall prescribe, to the
working papers and any other supporting matter of the Postal Service and the In-
spector General in connection with any information submitted under this section.

“(e) CONTENT AND FORM OF REPORTS.—

“1) IN GENERAL.—The Postal Regulatory Commission shall, by regulation,
prescribe the content and form of the public reports (and any nonpublic annex
and supporting matter relating thereto) to be provided by the Postal Service
under this section. In carrying out this subsection, the Commission shall give
due consideration to—

“A) providing the public with adequate information to assess the law-
fulness 0? rates chargedl;J

“B) avoiding unnecessary or unwarranted administrative effort and ex-
pense on the part of the Postal Service; and

“C) protecting the confidentiality of commercially sensitive informa-
tion.

“(2) REVISED REQUIREMENTS.—The Commission may, on its own motion or
on request of an interested party, initiate proceedings (to be conducted in ac-
cordance with regulations that the Commission shall prescribe) to improve the
quality, accuracy, or completeness of postal service data required by the Com-
mission under this subsection whenever it shall appear that—

“(A) the attribution of costs or revenues to postal products has become
significantly inaccurate or can be significantly improved;

“(B) the quality of service data has become significantly inaccurate or
can be significantly improved; or

“(C) such revisions are, in the judgment of the Commission, otherwise
necessitated by the public interest.

“(f) CONFIDENTIAL INFORMATION.—

“(1) IN GENERAL.—If the Postal Service determines that any document or
portion of a document, or other matter, which it provides to the Postal Regu-
latory Commission in a nonpublic annex under this section or pursuant to sub-
section (d) contains information which is described in section 410(c) of this title,
or exempt from public disclosure under section 552(b) of title 5, the Postal Serv-
ice shall, at the time of providing such matter to the Commission, notify the
Commission of its determination, in writing, and describe with particularity the
documents (or portions of documents) or other matter for which confidentiality
is sought and the reasons therefor.

“(2) TREATMENT.—Any information or other matter described in paragraph
(1) to which the Commission gains access under this section shall be subject to
Earagraphs (2) and (3) of section 3604(g) in the same way as if the Commission

ad received notification with respect fo such matter under section 3604(g)1).

“(g) OTHER REPORTS.—The Postal Service shall submit to the Postal Regulatory
Commission, together with any other submission that it is required to make under
this section in a year, copies of its then most recent—

“(1) comprehensive statement under section 2401(e);

“(2) performance plan under section 2803; and

“(8) program performance reports under section 2804.

“§8773. Annual determination of compliance

“(a) PROFITS DEFINED.—For purposes of this section, the term ‘profits’, with re-

spect to a year, means the amount by which—
“(1) total revenues of the Postal Service attributable to such year, exceeds
“2) total costs of the Postal Service (including institutional costs) attrib-
utable to such year,
as determined based on the report under section 3772(a) for such year.

“(b) OPPORTUNITY FOR PUBLIC COMMENT.—After receiving the reports required
under section 3772 for any year, the Postal Regulatory Commission shall promptly
provide an opportunity for comment on such reports by users of the mails, affected
parties, and an officer of the Commission who shall be required to represent the in-
terests of the general public.

“(¢c) DETERMINATION OF COMPLIANCE.—Not later than 90 days after receiving
the submissions required under section 3772 with respect to a year, the Postal Reg-
ulatory Commission shall make a written determination as to whether—
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“(1) any rates or fees in effect during such year (for products individually
or collectively) were not in compliance with applicable provisions of this title;
“(2) any performance goals established under section 2803 or 2804 for such
year were not met; and
}1“(3) any noncompetitive product failed to meet any service standard during
_such year.

.M d)y IF No NONCOMPLIANCE IS Founn.—If, for a year, no instance of noncompli-
ance is determined under subsection (¢) (or no determination under subsection (c)
is timely made), then, up to 100 percent of the profits attributable to such year (if
any) may be used by the Postal Service for the purposes described in subsection ().

“(e) Ir ANY NONCOMPLIANCE IS FOUND.—If, for a year, a timely determination
of noncompliance is made under subsection (¢)—

“(1XA) the Postal Regulatory Commission may order, based on the nature,
circumstances, extent, and seriousness of the noncompliance, that a specific per-
centage (not to exceed 50 percent) of the profits attributable to such year (if
any) be set aside for the purposes described in subsection (g); and

“(B) the remainder (or any portion) of those profits may be used by the
Postal Service for the purposes described in subsection (f); and

“(2) the Commission may, in the case of any violation as to which a remedy
could be ordered by the Commission under section 3662(c), order any such rem-
edy under this section.

“(f) BONUSES.—

“1) IN GENERAL~The Postal Service shall establish a2 program under
which cash bonuses may be paid to officers and employees of the Postal Service
out of any profits which are available for that purpose.

“2) REQUIREMENTS.~—Under the program—

“(A) bonuses may be paid to officers and employees of the Postal Serv-
ice under criteria which shall be fair and equitable;

“B) the sole source of funding shall be any profits from any year, sub-
ject to the application of subsection {e}(1) with respect to such year; and

“C) bonuses shall not be precluded (in whole or in part) by the limita-
pfi'on on compensation under the last sentence of section 1003(a) in a year,

i N
“(i) total profits atiributable to the preceding year, exceed
“(ii} the amount equal to 1 percent of total revenues of the Postal

Service attributable to such preceding year.

“3) DISCRETIONARY NATURE OF PROGRAM.—Nothing in this section shall be
considered to create any entitlement to receive bonuses or to require that any
portion of the profits from any year be used for bonuses in excess of whatever
amount the Postal Service, in its sole discretion, considers appropriate.

“(4) CONSIDERATIONS RELATING TO THE PORTION OF PROFITS TC BE AVAIL-
ABLE FOR BONUSES.—In any decision relating to what portion of the available
profits from any year shall be made available or used for bonuses under this
subsection, there shall be taken into consideration—

“(A) the obligation on the part of the Postal Service to provide efficient
and economical postal services in accordance with this title; and

d"(B) the question of what portion of those profits (if any) should be
used—
“(i) to retire debts or other ¢bligations of the Postal Service;
“(ii) to Hmit future increases in postal rates or fees for products in
the noncompetitive category of mail; or
“(iii) to carry out any other purpose.
“(g) DEDICATION OF FUNDS TOWARD REDUCING RATES AND FEES.—

“(1) IN GENERAL.—Any amounts ordered to be set aside under subsection
(eX1)(A) may not be used for any purpose other than to defray increases in fu-
ture rates and fees for products in the noncompetitive category of mail or to re-
duce the rates and fees already in effect for such products.

“(2) COMPLIANCE.—Whenever an order under paragraph (1XA) or (2} of sub-
section (e) is issued, the Postal Service shall include in its next comprehensive
statement under section 2401(e) (and each subsegquent statement thereunder
until such order has been fully complied with) a statement as to—

“(A) what measures have been or will be implemented in order to com-
ply with the order, including the schedule in accordance with which any
amounts set aside pursuant to an order issued under subsection (e)(1XA)
shall be used or made available for the purposes described in paragraph (1);

nd
“(B) if (or to the extent that) an order under subsection (e)(1)A) is in-
volved—
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“(i) the amount of savings actually passed on to mailers during the
reporting peried (whether through reduced rates and fees or otherwise),
as compared to the amount of savings scheduled to have been passed
on to mailers during such period; and

“(ii) to the extent that the amount of savings actually passed on to
mailers is less than the amount scheduled to have been passed on to
mailers during a reporting period, what measures (if any) have been or
will be implemented to reconcile the difference.

“(3) NONREDUNDANT INFORMATION.—Nothing in paragraph (2) shall be con-
sidered to require that the same information be reported if included in a pre-
vious report under this subsection.

“(h) REPORTING REQUIREMENT RELATING TO BONUSES.—Included in its com-
prehensive statement under section 2401(e) for any period shall be—

“(1) the name of each person receiving a bonus during such period which
would not have been allowable but for the provisions of subsection (fY(2)C);

“(2) the amount of the bonus; and

“(3) the amount by which the limitation referred to in subsection (f)(2)(C)
was exceeded as a result of such bonus.

“§ 8774, Other reports
“The Postal Regulatory Commission shall, at least every 6 years, render a re-
port to the President and the Congress concerning—
“(1) the operation of the system consisting of chapter 36 and this chapter;
and :
“(2) recommendations for any legislation or other measures necessary to im-
prove the effectiveness or efficiency of that system.”.
(b) CLERICAL AMENDMENT.—The table of chapters for part IV of title 39, United
States Code, is amended by adding at the end the following:

“37. New System for Establishing Postal Rates, Classes, and Serv-
BOBS ettt e e e st en .. 3701,

SEC. 202. AMENDMENTS TO CHAPTER 36.
(a) AUTHORITY TO Frx RATES AND CLASSES.—Section 3621 of title 39, United
States Code, is amended—
1) in the first sentence by striking “this chapter” and inserting “this chap-
ter and chapter 37”; and
(2) by repealing the last 2 sentences.
(b) RATES AND FEES.—

(1) IN GENERAL.—The first sentence of section 3622(a) of title 39, United
States Code, is amended to read as follows: “Whenever necessary in order te
provide for the establishment of any baseline rate needed for purposes of section
3762(a) (relating to certain new noncompetitive products), the Postal Service
shall request the Postal Regulatory Commission to submit a recommended deci-
sion on changes in a rate or rates of postage or in a fee or fees for postal serv-
ices in accordance with the policies of this title and applicable provisions of
chapter 37.”.

(2) CONFORMING AMENDMENTS.—Such section 3622(a) is further amended—

(A) by striking “(a)” and inserting ‘“(a)(1)”; and
(B) by adding at the end the following:
“2) A request under this subsection may not be submitted except in the cir-
cumstance described in paragraph (1).”.
{¢) MAIL CLASSIFICATION.—
(1) REPEAL.—Section 3623 of title 39, United States Code, is amended by
striking subsection (a) and by redesignating subsections (b) through (d) as sub-
sections (a) through (¢), respectively.
(2) MODIFIED AUTHORITY.—Subsection (a) of section 3623 of title 39, United
States Code, as so redesignated by paragraph (1), is amended to read as follows:
“(a) The Postal Service may from time to time request that the Postal Regu-
latory Commission submit, or the Commission may submit to the Directors on its
own initiative, a recommended decision on changes in the mail classification sched-
ulg for noncompetitive products (within the meaning of subchapter III of chapter
37).”.

(d) RECOMMENDED DECISIONS OF COMMISSION.~—Subsection (¢) of section 3624
of title 39, United States Code, is amended—

(1) in paragraph (1) by striking “a request under section 3622 of this title
for a recommended decision by the Commission on changes in a rate or rates
of postage or in a fee or fees for postal services” and inserting “a request under




22

21

section 3623 for a recommended decision by the Commission on changes in the

mail classification schedule or a request under section 3762 for a recommended

decision by the Commission on the baseline rate and classification for a new
noncompetitive product,”; and

(2) 1n paragraph (2) by striking “3622” and inserting “3623 or 3762 (as ap-
plicable)”.

(e) APPELLATE REVIEW.—

(1) APPEALABILITY OF ADJUSTMENT FACTOR AND PRODUCT TRANSFER DECI-
SIONS.—The first sentence of section 3628 of title 39, United States Code, is
amended—

(A) by striking “A decision” and inserting “(a} A decision”;

(B) by inserting before “may be appealed” the following: “on a request
made under section 3623 or 3762, and any final decision by the Commission
under section 3733 or 3764,”; and

(C) by striking “3624(a) of this title” and inserting “3624(a), 3733(b),
3762(b), or 3764(d) (as the case may be)”.

(2) APPEALS FROM ALL OTHER FINAL ORDERS OF THE COMMISSION.—

{A) TITLE 39 AMENDMENT.—Section 3628 of title 39, United States Code,
is amended by adding at the end the following:

“(b) Any proceeding to enjoin, set aside, annul, or suspend any order of the Post-
al Regulatory Commission (except any order appealable under subsection (a)) shall
be brought as provided by and in the manner prescribed in chapter 158 of title 28.”,

(B) TITLE 28 AMENDMENTS.—

(i) DEFINITIONS.—Subparagraph (A) of section 2341(3) of title 28,

United States Code, is amended by inserting “the Postal Regulatory

Commission,” after “the Federal Maritime Commission,”.

(i) ORDERS APPEALABLE.—Section 2342 of title 28, United States

Code, is amended by striking “and” at the end of paragraph (6), by

striking the period at the end of paragraph (7) and inserting *; and”,

and by adding at the end the following:

#(8) all final orders of the Postal Regulatory Commission made reviewable
by section 3628(h) of title 39.”.

(3) CONFORMING AMENDMENTS.—Sections 3625 and 3681 of title 39, United
S;:zétz;es( C)ode, are amended by striking “8628” each place it appears and inserting
% 8 a ”.

(f) TEMPORARY RATES AND CLASSES.—

(1) NECOTIATED SERVICE AGREEMENTS.—Section 3641 of title 39, United
States Code, is amended to read as follows:

“§3641. Negotiated service agreementis

“(a) The Postal Serviee may enter into negotiated service agreements with users
of postal services in accordance with this section. A negotiated service agreement
under this section shall—

“(1) pertain exclusively to products in the noncompetitive category of mail
{within the meaning of subchapter III of chapter 37);

“(2) require that the contracting mail user perform mail preparation, proc-
essing, transportation, administration, or other functions that are in addition to
or greater than those required of mailers under provisions of the mail classifica-
tion schedule established pursuant to section 3623(b);

“(3) provide for the payment by the contractin% mail user of liquidated dam-
ages to the Postal Service for nonperformance or breach of any of the material
terms of the agreement, including any minimum volume commitments; the
amount of such liquidated damages shall not be less than the difference be-
tween postage and fees paid by such mail user pursuant to the agreement and
the amounts such user would have paid under the otherwise applicable sched-
ule of rates and fees;

“(4) be for a term of not to exceed 3 years; and

“(5) provide that such agreement, and any amendment or renewal thereof,
shall not become effective until approved by the Postal Regulatory Commission,
and is subject to the cancellation authority of the Commission under section
3662(c).

“(b) Within 1 year after this subsection takes effect, the Postal Regulatory Com-
mission shall adopt rules for the consideration of negotiated service agreements be-
tween the Postal Service and users of postal services, which meet the requirements
of subsections (¢} and (d).

“(c) Upon receipt of a proposed negotiated service agreement entered into by the
Postal Service under subsection (a), or any amendment or renewal thereof, the Post-
al Regulatory Commission shall render a decision upon review of the agreement,
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after notice and opportunity for comment by interested parties in accordance with
section 553 of title 5, pursuant to the regulations adopted by the Commission under
subsection (b). The Commission shall approve and recommend implementation of a
proposed negotiated service agreement (or any amendment or renewal thereof) un-
less, on the basis of the written data, views, and arguments received, it finds, within
90 days after receipt of the proposed agreement, amendment, or renewal (subject
to the same type of day-for-day extension as set forth in section 3733(b)(4)(B) for
failure by the Postal Service to respond to any lawful order of the Commission),
that—
“(1) the proposed agreement (or amendment or renewal, as applicable)—
“(A) does not satisfy the conditions and requirements of subsection (a);
“B) precludes or materially hinders similarly situated mail users from
entering into agreements with the Postal Service on the same, or substan-
tially the same, terms and conditions; or
“(C) cannot reasonably be expected to result in net benefits to the oper-
ation of a nationwide postal system;
“2) the Postal Service is unwilling or unable to enter into such negotiated
service agreements with other similarly situated mail users; or
“3) rates and fees payable during the term of the proposed negotiated serv-
ice agreement are not reasonably calculated to yield to the Postal Service total
revenues that equal or exceed the sum of—
“(A) the direct and indirect postal costs attributable to services per-
formed by the Postal Service under the agreement; and
“B) a portion of all other costs of the Postal Service that are equal, on
an average unit basis, to the portion of such costs reasonably assignable to
the classification or classifications of mail service most similar to the serv-
ices performed under the agreement.

“(d) Whenever it disapproves a proposed negotiated service agreement, the Post-
al Regulatory Commission shall provide written notice to that effect, together with
the reasons therefor.

“(e) Any decision to approve or disapprove a proposed negotiated service agree-
ment (or amendment or renewal, as applicable) shall be subject to judicial review
in accordance with section 3628(b).

“(f) Nothing in subsections (a) through (e) shall be considered to limit or other-
wise affect any authority available to the Postal Service under section 3763.”.

(2) CONFORMING AMENDMENT.—The table of sections at the beginning of
chapter 36 of title 39, United States Code, is amended by striking the item re-
lating to section 83641 and inserting the following:

“3641. Negotiated service agreements.”.

(g) RATE AND SERVICE COMPLAINTS.—Section 3662 of title 39, United States
Code, is amended to read as follows:

“§ 3662. Rate and service complaints

“(a) Interested parties (including an officer of the Postal Regulatory Commission
representing the interests of the general public) who believe the Postal Service is
charging rates which do not conform to the policies set out in this title, who believe
that the Postal Service is not providing postal service in accordance with the policies
of this title, or who believe that the Postal Service is otherwise not acting in con-
formance with the policies of this title, may lodge a complaint with the Postal Regu-
latory Commission in such form and in such manner as it may prescribe.

“b)(1) The Postal Regulatory Commission shall, within 90 days after receiving
a complaint under subsection (a), either—

“(A) begin proceedings on such complaint in conformity with section

3764(d)(1); or

“(B) issue an order dismissing the complaint (together with a statement of
the reasons therefor).

“(2) For purposes of section 3628(b), any complaint under subsection (a) on
which the Commission fails to act in the time and manner required by paragraph
(1) shall be treated in the same way as if it had been dismissed pursuant to an
order issued by the Commission on the last day allowable for the issuance of such
order under paragraph (1).

N 1i‘(c) If the Postal Regulatory Commission finds the complaint to be justified, it
shall—

“(1) in a classification matter covered by section 3623 or 3762, after pro-

ceedings in conformity with section 3624, issue a recommended decision which

shall be acted upon in accordance with the provisions of section 3625;
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“(2) in a matter involving a viclation of any limitation under section 3732
(relating to limitations on rates for noncompetitive products), order the unlawful
rates to be adjusted to lawful levels and the taking of such other action as it
deems appropriate;

“(8) in a matter involving a violation of section 3743(a) (relating to costs-
attributable requirement for competitive products) or section 3763(b) (relating
to conditions to be met by new competitive products), order the unlawful rates
to be adjusted to lawful levels and the taking of such other action as it deems
appropriate;

“(4) in a matter involving a violation of section 3641, order the payment of
liquidated damages in accordance with the provisions included in the agreement
involved pursuant to the requirements of section 3641(a)(3) or the cancellation
of such agreement;

“(5) in a matter involving a violation of section 403(c), order the taking of
such action as it deems appropriate;

“(6) in a matter involving a violation of any provision of subchapter V of
chapter 37 (relating to market tests of experimental products), order the can-
cellation of the testing involved or the taking of such other action as it deems
appropriate;

“(7) in a matter involving a violation of section 404a, order the rescission
of any regulation involved or the taking of such action as it deems appropriate;

“(8) in a matter involving a violation of section 2012(f) (relating to the mini-
mum amount to be charged by the Postal Service for goods or services provided
to any corporation established under section 2012), order that the Postal Service
increase its prices to at least the minimum levels required;

“(9) in a matter involving the Postal Service’s providing a nonpostal product
that is not permitted under paragraph (6) of section 404(a), order that the Post-
al Service cease providing such product; and

“(10) in a matter not otherwise covered by any of the preceding provisions
of this subsection, render a public report thereon.

“(d) In addition, in cases of deliberate noncompliance with the requirements of
this title, the Postal Regulatory Commission may order, based on the nature, cir-
cumstances, extent, and seriousness of the noncompliance, a fine (in the amount
specified by the Commission in its order) for each incidence of noncompliance. Fines
resulting from the provision of competitive products (within the meaning of sub-
chapter IV of chapter 37) shall be paid out of the Competitive Products Fund estab-
lished in section 2011. All receipts from fines imposed under this subsection shall
be deposited in the general fund of the Treasury of the United States.”.

(h) LIMITATIONS.—Section 3684 of title 39, United States Code, is amended—

(1) by inserting “and no provision of chapter 37" after “no provision of this
chapter”; and

(2) by striking “any provision of section 3682 or 3683 or chapter 30, 32, or
34 of this title.” and inserting “any provision of this title.”.

(i) REDUCED RATES.—Effective as of the date of enactment of this Act, subclause
(VIf)‘ ﬁf section 3626(a)(3)(B)(ii) of title 39, United States Code, is amended to read
as follows:

“VI) one-half (or less, as the Postal Service may prescribe), for any fiscal
year after fiscal year 1998.”.

(j> REGULATIONS OF THE COMMISSION.—Effective as of the date of enactment of
this Act, section 3603 of title 39, United States Code, is amended by striking “this
chapter.” and inserting “this title.”.

(k) EFFECTIVE DATE.—Except as provided in subsection (i) or (j), this section
and the amendments made by this section shall become effective on the date as of
which the baseline rates are determined under section 3721(e)2) of title 39, United
States Code (as amended by section 201).

SEC. 203. POSTAL SERVICE COMPETITIVE PRODUCTS FUND.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—Chapter 20 of title 39, United States Code, is amended
by adding at the end the following:

“§2011. Postal Service Competitive Products Fund

“(a) There is established in the Treasury of the United States a revolving fund
to be called the Postal Service Competitive Products Fund which shall be available
to the Postal Service without fiscal-year limitation for the payment of all attrib-
utable costs, institutional costs, and other expenses incurred by the Postal Service
in providing competitive products.
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“(b) There shall be deposited in the Postal Service Competitive Products Fund,
subject to withdrawal by the Postal Service—
“(1) revenues from competitive products;
“(2) amounts received from obligations issued by the Postal Service under
this section;
“3) interest which may be earned on investments of the Postal Service
Competitive Products Fund; and
“(4) any amounts transferred from the Postal Service Fund under sub-

section (j).

“(c) The receipts and disbursements of the Postal Service Competitive Products
Fund shall be accorded the same budgetary treatment as is accorded to receipts and
disbursements of the Postal Service Fund under section 2009a.

“(d)(1) If the Postal Service determines that the moneys of the Postal Service
Competitive Products Fund are in excess of current needs, it may invest such
amounts as it deems advisable in any of the following:

“(A) A corporation established under section 2012.
“(B) Such other investments as it considers appropriate.

“(2XA) Nothing in paragraph (1)(B) shall be considered to constitute authority
for the Postal Service to invest in the obligations or securities of, or to make any
other investment with respect to, a commercial entity.

“B) For purposes of this paragraph, the term ‘commercial entity’ means any
corporation, company, association, partnership, joint stock company, firm, society, or
other similar entity, as further defined under regulations prescribed by the Postal
Regulatory Commission.

“(e) The Postal Service, in its sole discretion, may provide that amounts which
would otherwise be deposited in the Postal Service Competitive Products Fund shall
instead be directly deposited in a Federal Reserve bank or a depository for public
funds selected by the Postal Service, and may provide for transfers of amounts
under this subsection between or among such accounts and the Postal Service Com-
petitive Products Fund.

“(f) A judgment against the Postal Service or the Government of the United
States arising out of activities of the Postal Service in the provision of competitive
products (as determined under regulations which the Postal Regulatory Commission
shall prescribe, in consultation with the Postal Service) shall be paid out of the Post-
al Service Competitive Products Fund.

“(g)X(1) Subject to the limitations specified in section 2005(a) (applied in accord-
ance with paragraph (2)), the Postal Service is authorized to borrow money and to
issue and sell such obligations as it determines necessary to provide for competitive
products and deposit such amounts in the Postal Service Competitive Products
Fund, except that the Postal Service may pledge only the assets of the Postal Serv-
ice Competitive Products Fund and pledge and use its revenues and receipts for the
payment of the principal of or interest on such obligations, for the purchase or re-
demption thereof, and for other purposes incidental thereto, including creation of re-
serve, sinking, and other funds which may be similarly pledged and used, to such
extent and in such manner as it deems necessary or desirable. -

“(2) For purposes of applying any limitation under section 2005(a), the aggre-
gate amount of obligations issued by the Postal Service which are outstanding at
any given time, and the net increase in the amount of obligations outstanding
issued by the Postal Service for the purpose of capital improvements or for the pur-
pose of defraying operating expenses of the Postal Service in any fiscal year, shali
be determined by aggregating all outstanding obligations so issued by the Postal
Service under section 2005 with all outstanding obligations so issued by the Postal
Service under this section.

“(h) The Postal Service may enter into binding covenants with the holders of
such obligations, and with the trustee, if any, under any agreement entered into in
connection with the issuance thereof with respect to the establishment of reserve,
sinking, and other funds, application and use of revenues and receipts of the Postal
Service Competitive Products Fund, stipulations concerning the subsequent issuance
of obligations or the execution of leases or lease purchases relating to properties of
the Postal Service and such other matters as the Postal Service deems necessary
or desirable to enhance the marketability of such obligations.

“(i) Obligations issued by the Postal Service under this section shall—

“(1) not be purchased by the Secretary of the Treasury;

“(2) not be exempt either as to principal or interest from any taxation now
or hereafter imposed by any State or local taxing authority;

“8) not be obligations of, nor shall payment of the principal thereof or in-
terest thereon be guaranteed by, the Government of the United States, and the
obligations shall so plainly state; and
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“(4) notwithstanding the provisions of the Federal Financing Bank Act of
1973 or any other provision of law (except as may be specifically provided by
reference to this paragraph in any Act enacted after this paragraph takes ef-
fect), not be eligible for purchase by, or commitment to purchase by, or sale or
issuance to, the Federal Financing Bank.

“(#) The Postal Service shall, on the first day of the first year beginning on or
after the date as of which the baseline rates are determined under section
3721(e)(2), transfer from the Postal Service Fund to the Postal Service Competitive
Products Fund an amount that, as determined by the Postal Regulatory Commission
(after notice and opportunity for comment by interested parties in accordance with
section 553 of title 5), fairly reflects the net value of assets and liabilities which may
be attributed wholly or primarily to competitive products.

“(k) The Postal Service shall render an annual report to the Secretary of the
Treasury concerning the operation of the Postal Service Competitive Products Fund,
in which it shall address such matters as risk limitations, reserve balances, alloca-
tion or distribution of moneys, liquidity requirements, and measures to safeguard
against losses. A copy of its then most recent report under this subsection shall be
included together with any other submission that it is required to make to the Post-
al Regulatory Commission under section 3772(g).

“(l) For purposes of this section, the term ‘competitive product’ has the meaning
given such term by section 3701.”.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of chap-
ter 20 of title 39, United States Code, is amended by adding after the item re-
lating to section 2010 the following:

“2011. Postal Service Competitive Products Fund.”.

(b) TECHNICAL AND CONFORMING AMENDMENTS.—

(1) CAPITAL OF THE POSTAL SERVICE.—Section 2002(b) of title 39, United
States Code, is amended by striking “Fund,” and inserting “Fund and the bal-
ance in the Postal Service Competitive Products Fund,”.

(2) POSTAL SERVICE FUND.—

(A) PURPOSES FOR WHICH AVAILABLE.—

(i) IN GENERAL.—Section 2003(a) of title 39, United States Code, is
amended by striking “title.” and inserting “title (other than any of the
purposes, functions, or powers for which the Postal Service Competitive
Products Fund is available).”.

(ii) CONFORMING AMENDMENT.—Section 2003(e)1) of title 39,
United States Code, is amended by inserting after “as provided by law”
the following: “(subject to the same limitation as set forth in the par-
enthetical matter under subsection (a))”.

(B) Deposits.—Section 2003(b) of title 39, United States Code, is
amended by striking “There” and inserting “Except as otherwise provided
in section 2011, there”.

(3) INVESTMENTS.—Subsection (c) of section 2008 of title 39, United States
Code, is amended—

(A) by striking “(c) If” and inserting “(c)(1) Except as provided in para-
graph (2), if’; and

(B) by adding at the end the following:

“(2) Nothing in this subsection shall be considered to authorize any investment
in any obligations or securities of a commercial entity (as defined by section
2011(d)2)(B)), including any corporation established under section 2012.”.

(4) OBLIGATIONS.—

(A) PURPOSES FOR WHICH ISSUANCE IS ALLOWED.—The first sentence of
section 2005(a)}(1) of title 39, United States Code, is amended by striking
“title.” and inserting “title (other than any of the purposes for which the
corresponding authority is available to the Postal Service under section
2011).”.

(B) SPECIAL RULE FOR APPLYING LIMITATIONS.—Paragraph (1) of section
2005(a) of title 39, United States Code, is amended by adding at the end
the following: “The limitations under the second and third sentences of this
subsection shall be applied in accordance with section 2011(g)2).”.

(5) RELATIONSHIP BETWEEN THE TREASURY AND THE POSTAL SERVICE.—Sec-
tion 2006(c) of title 39, United States Code, is amended by inserting “under sec-
tion 2005” before “shall be obligations”.

SEC. 204. USPS CORPCRATION.

(a) ESTABLISHMENT.—Chapter 20 of title 39, United States Code, is amended by
adding after section 2011 (as added by section 203) the following:
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“§2012, USPS Corporation

“(a) The Board of Directors may establish a private for-profit corporation under
the laws of a State to be known as the USPS Corporation or such other corporate
name as may be duly adopted by the Corporation. The Board of Directors may serve
as incorporators of the Corporation and take all steps necessary to establish the
Corporation, including the filing of articles of incorporation consistent with the pro-
visions of this section.

“(b)(1) The Corporation shall not be an agency, instrumentality, or establish-
ment of the United States, a Government corporation, or a Government-controlied
corporation. Except as provided in this section, the Corporation shall not be consid-
ered part of the Postal Service. Financial obligations of the Corporation shall not
be obligations of, or guaranteed as to principal or interest by, the Postal Service or
the United States, and the cbligations shall so plainly state. No action shall be al-
lowable against the United States based on actions of the Corporation.

“(2) The receipts and disbursements of the Corporation shall be accorded the
same budgetary treatment as is accorded to receipts and disbursements of the Post-
al Service Fund under section 2009a.

“(c) The Corporation is authorized to issue and have outstanding, in such
amounts as it shall determine, shares of capital stock, without par value, which
shall carry voting rights and be eligible for dividends. Such shares may be pur-
chased only by the Postal Service Competitive Products Fund, in such amounts as
the Board of Directors of the Postal Service may deem appropriate.

“(d) Notwithstanding any provision of State law, the articles of incorporation
and bylaws of the Corporation shall provide that its board of directors shall be
named by the Board of Directors of the Postal Service. The restrictions on
postgovernment employment set out in section 207 of title 18 shall not apply to the
acts of an individual taken in carrying out official duties as a director, officer, or
employee of the Corporation if the individual was an officer or employee of the Post-
al Service (including a Director) continuously for a period of 12 months or longer
during the 24 months prior to employment with the Corporation.

“(e) The Corporation shall have all of the powers conferred upon it under the
laws of the State or States in which it is incorporated. The Corporation is specifi-
cally authorized—

“(1) to offer any postal or nonpostal product (other than a product covered

by the postal monopoly, as defined in section 3764(b)(2));

“(2) acquire shares of individual private companies; and
“(3) participate in joint ventures with individual private companies.

“(f) The Corporation may purchase goods and services from the Postal Service,
except that the Corporation must pay the Postal Service the same amount for such
goods or services as would be paid by similarly situated mailers or, if the goods or
services are not offered to the public by the Postal Service, amounts which represent
-fair market value.

“(g)(1) Insofar as the Corporation offers postal products which depend in sub-
stantial part on the services of the Postal Service, the Postal Service shall, to the
extent deemed appropriate by the Postal Regulatory Commission (and subject to
such requirements as the Commission may specify as to form and content), include
details of the activities of the Corporation (including sufficient information to dem-
onstrate that the requirements of subsection (f) are being complied with) in the an-
nual reports to the Commission required by section 3772.

“(2) In the event that, based on its review of the information submitted to it
by the Postal Service under paragraph (1), the Commission determines that the re-
quirements of subsection (f) are not being complied with, the Commission may issue
any order allowable under subsection (¢X8) or (d) of section 3662.

“(h) As used in this section, the term ‘State’ includes the District of Columbia.”,

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 20
of title 39, United States Code, is amended by adding after the item relating to sec-
tion 2011 (as added by section 203) the following:

“2012. USPS Corporation.”. ‘

(c) EFFECTIVE DATE.—No authority under section 2012 of title 39, United States
Code (as amended by this section) shall be available until the first day of the first
year beginning on or after the date as of which the baseline rates are determined
under section 3721(e)(2).

SEC. 205. PGSTAL AND NONPOSTAL PRODUCTS.

(a) IN GENERAL—Section 102 of title 39, United States Code, as amended by
section 102(a) of this Act, is amended by striking “and” at the end of paragraph (4),
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by striking the period at the end of paragraph (5) and inserting a semicolon, and
by adding at the end the following:

“(6) ‘postal product’ refers to any service that provides for the physical de-
livery of letters, printed matter, or packages weighing up to 70 pounds, includ-
ing physical acceptance, collection, sorting, or transportation services ancillary
thereto; and

“(7T) ‘nonpostal product’ means any product or service offered by the Postal
Service (or that could have been offered by the Postal Service under section
404(a)B), as last in effect before the date of enactment of the Postal Moderniza-
tion Act of 1999) that is not a postal product.”.

(b) SPECIFIC POWERS.—

(1) IN GENERAL.—Paragraph (6) of section 404(a) of title 39, United States
Code, is amended to read as follows:

“(6)A) to continue providing or to abolish any nonpostal product first of-
fered by the Postal Service to the general public before January 1, 1994 (with
an{y nonpostal products not offered by the Postal Service to the general public
before January 1, 1994, to be provided by means of a private corporation orga-
nized under section 2012, if at all, instead of the Postal Service); and

“(B) with respect to any nonpostal products first offered by the Postal Serv-
ice to the general public during the period beginning on January 1, 1994, and
ending on the date of enactment of the Postal Modernization Act of 1999, to con-
tinue to offer such products, but only—

“(i) subject to clause (ii), until such products are transferred to the pri-
vate postal corporation (referred te in subparagraph (A)) in accordance with
such schedule and procedures as the Postal Regulatory Commission shall
by regulation prescribe; or

“(ii) until the first day of the first year of the first ratemaking cycle
(within the meaning of section 3733(a)), if the transfer described in clause
(i) has not been completed by such date.”.

(2) DEADLINE.—The regulations required under section 404(a)}(6)(B) of title
39, United States Code, as amended by this subsection, shall be prescribed in
time to become effective by the commencement of the first proceedings under
section 3738 of title 39, United States Code (relating to adjustment factors), as
added by section 201.

Subtitle B—Related Provisions

SEC. 211. AUTHORITY FOR POSTAL REGULATORY COMMISSION TO ISSUE SUBPOENAS.

Section 3604 of title 39, United States Code, is amended by adding at the end
the following:

“(f)(1) Any Commissioner of the Postal Regulatory Commission, any administra-
tive law judge appointed by the Commission under section 3105 of title 5, and any
employee of the Commission designated by the Commission may administer caths,
examine witnesses, take depositions, and receive evidence.

“(2) The Chairman of the Commission, any Commissioner designated by the
Chairman, and any administrative law judge appointed by the Commission under
section 3105 of title 5 may, with respect to any proceeding conducted by the Com-
mission under this title—

“(A) issue subpoenas requiring the attendance and presentation of testi-
mony of any individual, and the production of documentary or other evidence,
from any place in the United States, any territory or possession of the United
States, the Commonwealth of Puerto Rico, or the District of Columbia; and

“B) order the taking of depositions and responses to written interrog-
atories.

The written concurrence of a majority of the Commissioners then holding office
shall, with respect to each subpoena under subparagraph (A), be required in ad-
vance of its issuance.

“(3) In the case of contumacy or failure to obey a subpoena issued under this
subsection, upon application by the Commission, the district court of the United
States for the district in which the person to whom the subpoena is addressed re-
sides or is served may issue an order requiring such person to appear at any des-
ignated place to testify or produce documentary or other evidence. Any failure to
obey the order of the court may be punished by the court as a contempt thereof.

“(g)1) If the Postal Service determines that any document or other matter it
provides to the Postal Regulatory Commission pursuant to a subpcena issued under
subsection (), or otherwise at the request of the Commission in connection with any
proceeding or other purpose under this chapter or chapter 37, contains information
which is described in section 410(c) of this title, or exempt from public disclosure
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under section 552(b) of title 5, the Postal Service shall, at the time of providing such
matter to the Commission, notify the Commission, in writing, of its determination
(and the reasons therefor).

“(2) No officer or employee of the Commission may, with respect to any informa-
tion as to which the Commission has been notified under paragraph (1—

“(A) use such information for purposes other than the purposes for which
it is supplied; or

“(B) permit anyone who is not an officer or employee of the Commission to
have access to any such information.

“(3) Paragraph (2) shall not prevent information from being furnished under
any process of discovery established under this title in connection with a proceeding
under this chapter or chapter 37 which is conducted in accordance with sections 556
and 557 of title 5. The Commission shall, by regulations based on rule 26(c) of the
Federal Rules of Civil Procedure, establish procedures for ensuring appropriate con-
fidentiality for any information furnished under the preceding sentence.”.

SEC. 212. QUALIFICATION REQUIREMENTS FOR COMMISSIONERS AND DIRECTORS.

(a) COMMISSIONERS.—Section 3601(a) of title 39, United States Code, is amend-
ed by striking the third sentence and inserting the following: “The Commissioners
shall be chosen solely on the basis of their technical qualifications, professional
standing, and demonstrated expertise in economics, accounting, law, or public ad-
ministration, and may be removed by the President only for cause.”.

(b) DIRECTORS.—

(1) IN GENERAL.—Section 202(a) of title 39, United States Code, is amended
by striking “(a)” and inserting “(a)(1)” and by striking the fourth sentence and
inserting the following: “The Directors shall represent the public interest gen-
erally, and shall be chosen solely on the basis of their demonstrated ability in
managing organizations or corporations, in either the public or the private sec-
tor, similar in size or scope to the Postal Service. The Directors shall not be rep-
resentatives of specific interests using the Postal Service, and may be removed
only for cause.”.

(2) CONSULTATION REQUIREMENT.—Subsection (a) of section 202 of title 39,
United States Code, is amended by adding at the end the following:

%2) In selecting the individuals described in paragraph (1) for nomination for
appointment to the position of Director, the President should consult with the
Speaker of the House of Representatives, the minority leader of the House of Rep-
resentatives, the majority leader of the Senate, and the minority leader of the Sen-
ate.”.

(3) RESTRICTION.—Subsection (b) of section 202 of title 32, United States
Code, is amended by striking “(b)” and inserting “(b)(1)”, and by adding at the
end the following:

“(2)(A) Notwithstanding any other provision of this section, in the case of the
office of the Director the term of which is the first one scheduled to expire at least
4 months after the date of enactment of this paragraph—

“(i) such office may not, in the case of any person commencing service after
that expiration date, be filled by any person other than an individual chosen
from among persons nominated for such office with the unanimous concurrence
of all labor organizations described in section 206(a)(1); and

“(ii) instead of the term that would otherwise apply under the first sentence
gf paragraph (1), the term of any person so appointed to such office shall be

ears.

“(B) Except as provided in subparagraph (A), an appointment under this para-
graph shall be made in conformance with all provisions of this section that would
otherwise apply.”.

(¢) APPLICABILITY.—Nothing in this section shall affect the tenure of any indi-
vidual serving as a Commissioner on the Postal Regulatory Commission or a Direc-
tor of the Board of Directors of the United States Postal Service pursuant to an ap-
pointment made before the date of enactment of this Act, or, except as provided in
the amendment made by subsection (b)3), any nomination made before such date
of enactment.

SEC. 213. APPROPRIATIONS FOR THE COMMISSION.

(a) AUTHORIZATION OF APPROPRIATIONS.—Subsection (d) of section 3604 of title
39, United States Code, is amended to read as follows:

“(d) There are authorized to be appropriated, out of the Postal Service Fund,
such sums as may be necessary for the Postal Regulatory Commission. In requesting
an appropriation under this subsection for a fiscal year, the Commission shall pre-
pare and submit to the Congress under section 2009 a budget of the Commission’s
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expenses, including expenses for facilities, supplies, compensation, and employee
benefits.”.
(b) BUDGET PROGRAM.—

(1) IN GENERAL.—The next to last sentence of section 2009 of title 39,
United States Code, is amended to read as follows: “The budget program shall
also include separate statements of the amounts which (1) the Postal Service
requests to be appropriated under subsections (b) and (¢) of section 2401, (2) the
Office of Inspector General of the United States Postal Service requests to be
appropriated, out of the Postal Service Fund, under section 8G({) of the Inspec-
tor General Act of 1978, and (3) the Postal Regulatory Commission requests to
be appropriated, out of the Postal Service Fund, under section 3604(d) of this
title.”.

(2) CONFORMING AMENDMENT.—Section 2003(e)1) of title 39, United States
Code, is amended by striking the matter before the second sentence and insert-
ing the following:

“(eX1) The Fund shall be available for the payment of all expenses incurred by
the Postal Service in carrying out its functions as provided by law and—

“(A) subject to the availability of amounts appropriated pursuant to section
3604(d), all of the expenses of the Postal Regulatory Commission; and

“(B) subject to the availability of amounts appropriated pursuant to section
8G(H) of the Inspector General Act of 1978, all of the expenses of the Office of
Inspector General.”.

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by this section shall apply with
respect to fiscal years beginning on or after October 1, 1999.

(2) SAVINGS PROVISION.—The provisions of title 39, United States Code, that
are amended by this section shall, for purposes of any fiscal year before the first
fiscal year to which the amendments made by this section apply, continue to
apply in the same way as if this section had never been enacted.

SEC. 214. CHANGE-OF-ADDRESS ORDER INVOLVING A COMMERCIAL MAIL RECEIVING AGEN-
CY.
(a) IN GENERAL.—Subchapter V of chapter 36 of title 39, United States Code,
is amended by adding at the end the following:

“$3686. Change-of-address order involving a commercial mail receiving
agency
“(a) For the purpose of this section, the term ‘commercial mail receiving agency’
or ‘CMRA’ means a private business that acts as the mail receiving agent for spe-
cific clients.
“(b) Upon termination of an agency relationship between an addressee and a
commercial mail receiving agency—
“(1) the addressee or, if authorized to do so, the CMRA may file a change-
of-address order with the Postal Service with respect to such addressee;
“(2) a change-of-address order so filed shall, to the extent practicable, be
given full force and effect; and
“(3) any mail for the addressee that is delivered to the CMRA after the fil-
ing of an appropriate order under this subsection shall be subject to subsection

c).

“(c) Mail described in subsection (b)3) shall, if marked for forwarding and re-
mailed by the CMRA, be forwarded by the Postal Service in the same manner as,
and subject to the same terms and conditions (including limitations on the period
of time for which a change-of-address order shall be given effect) as apply to, mail
forwarded directly by the Postal Service to the addressee.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 36
of title 39, United States Code, is amended by adding after the item relating to sec-
tion 3685 the following:

“3686. Change-of-address order involving a commercial mail receiving agency.”.
SEC. 213. RATES FOR MAIL UNDER FORMER SECTION 4358,

Section 3626 of title 39, United States Code, is amended by adding at the end
the following:

“(n) In the administration of this section, matter that satisfies the circulation
standards for requester publications shall not be excluded from being mailed at the
rates for mail under former section 4358 solely because such matter is designed pri-
marily for free circulation or for circulation at nominal rates, or fails to meet the
requirements of former section 4354(a)(5).”.
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TITLE III—GENERAL AUTHORITY

SEC. 301. RULEMAKING AUTHORITY.

Paragraph (2) of section 401 of title 39, United States Code, is amended to read
as follows:

“(2) to adopt, amend, and repeal such rules and regulations, not inconsist-
ent with this title, as may be necessary in the execution of its functions under
this title;”.

SEC. 302, GENERAL DUTIES.

Section 403(c) of title 39, United States Code, is amended—

(1) by inserting “domestic or international” after “users of the”; and

(2) by striking “user.” and inserting “user, except that this subsection shall
not apply to competitive products (as defined in chapter 37).”.

SEC. 303. EMPLOYMENT OF POSTAL POLICE OFFICERS.

Section 404 of title 39, United States Code, is amended by adding at the end
the following:

“(e)(1) The Postal Service may employ guards for all buildings and areas owned
or occué)ied by the Postal Service or under the charge and control of the Postal Serv-
ice, and such guards shall have, with respect to such property, the powers of special
policemen provided by the first section of the Act cited in parairaph (2), and, as
to such property, the Postmaster General (or his designee) may take an action that
the Administrator of General Services (or his designee) may take under section 2
or 3 of such Act, attaching thereto penalties under t%:e authority and within the lim-
its provided in section 4 of such Act.

“(2) The Act cited in this paragraph is the Act of June 1, 1948 (62 Stat. 281),
commonly known as the Protection of Public Property Act.”.

SEC. 304. DATE OF POSTMARK TO BE TREATED AS DATE OF APPEAL IN CONNECTION WITH
THE CLOSING OR CONSOLIDATION OF POST OFFICES.

(a) IN GENERAL.—Section 404(b) of title 89, United States Code, is amended by
adding at the end the following:

b 1i‘(G) For purposes of paragraph (5), any appeal received by the Commission
shall—

“A) if sent to the Commission through the mails, be considered to have
been received on the date of the Postal Service postmark on the envelope or
other cover in which such appeal is mailed; or

“B) if otherwise lawfully delivered to the Commission, be considered to
have been received on the date determined based on any appropriate docu-
men)tation or other indicia (as determined under regulations of the Commis-
sion).”.

(b) EFFECTIVE DATE.—This section and the amendments made by this section
shall apply with respect to any determination to close or consolidate a post office
which is first made available, in accordance with paragraph (3) of section 404(b) of
title 39, United States Code, after the end of the 3-month period beginning on the
date of enactment of this Act.

SEC. 305. UNFAIR COMPETITION PROHIBITED.

(a) SPECIFIC LIMITATIONS.—Chapter 4 of title 39, United States Code, is amend-
ed by adding after section 404 the following:

“s 404a. Specific limitations

“(a) In providing products and services and in establishing classifications, rates,
and fees under this title, the Postal Service, any corporation established under sec-
tion 2012, and any other entity funded, in whole or in part, by the Postal Service,
shall not, directly or indirectly, except as specifically authorized by law—

“(1) provide any postal or nonpostal product or service, with respect to
which the Postal Service or any such corporation or entity (as the case may be),
precludes competition or otherwise establishes the terms of competition through
regulation (including standard-setting), licensing, or policy-setting;

“(2)(A) establish any regulation (including any standard) the effect of which
is (or would be) to create a monopoly or any competitive advantage for itself,
any such corporation or entity, or any other person; or

“(B) enter into any agreement, establish any policy, or take any other action
(not covered by subparagraph (A)), the effect of which is (or would be) to create
a monopoly or any other unlawful competitive advantage for itself, any such cor-
poration or entity, or any other person;

“(3) regulate competition or engage in any regulatory or enforcement activ-
ity with respect to actions or practices that are subject to the antitrust laws;
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“(4) obtain information from a person that provides, or seeks to provide, a
postal or nonpostal product or service, and subsequently disclose that informa-
tion, or offer any product or service that uses or is based in whole or in part
on that information, without the consent of the person providing that informa-
tion, unless substantially the same information is obtained from an independent
source or is otherwise obtained by the Postal Service, corporation, or other en-
tity (as the case may be) in a manner not inconsistent with this paragraph; or

“(5) compel the disclosure, transfer, or licensing of intellectual property
(such as patents, copyrights, trademarks, trade secrets, and proprietary infor-
mation).

“b)(1) For purposes of this section, the term ‘antitrust laws’ has the meaning
given such term in subsection (a) of the first section of the Clayton Act (15 U.S.C.
12(a)), but includes section 5 of the Federal Trade Commission Act (15 U.S.C. 45)
to the extent that such section 5 applies to unfair methods of competition.

“(2) Nothing in this section shall be construed as limiting the scope or effect of
intellectual property rights recognized under the laws of the United States.

“(¢c) The Postal Regulatory Commission shall prescribe regulations to carry out
the purposes of this section.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 4
of title 39, United States Code, is amended by adding at the end the following:

“404a. Specific limitations.”.
SEC. 306. INTERNATIONAL POSTAL ARRANGEMENTS.

(a) INTERNATIONAL POSTAL ARRANGEMENTS.—
(1) IN GENERAL.—Section 407 of title 39, United States Code, is amended
to read as follows:

“$407. International postal arrangements

“(a) It is the policy of the United States—

“(1) to promote and encourage communications between peoples by efficient
operation of international postal services and other international delivery serv-
ices for cultural, social, and economic purposes;

“(2) to promote and encourage unrestricted and undistorted competition in
the provision of international postal services and other international delivery
services, except where provision of such services by private companies may be
prohibited by law of the United States;

“3) to promote and encourage a clear distinction between governmental
and operational responsibilities with respect to the provision of international
postal services and other international delivery services by the Government of
the United States and by intergovernmental organizations of which the United
States is a member; and

“(4) to participate in multilateral and bilateral agreements with other coun-
tries to accomplish these objectives.

“(b)(1) The Secretary of State shall be responsible for formulation, coordination,
and oversight of foreign policy related to international postal services and other
international delivery services, except that the Secretary may not negotiate or con-
clude any treaty, convention, or other international agreement (including those reg-
ulating international postal services) if such treaty, convention, or agreement would,
with respect to any competitive product (as that term is defined in chapter 37),
grant an undue or unreasonable preference to the Postal Service, a private provider
of international postal or delivery services, or any other person.

“(2) In carrying out the responsibilities specified in paragraph (1), the Secretary
of State shall—

“(A) exercise primary authority for the conduct of foreign policy with respect
to international postal services and international delivery services, including
the determination of United States positions and the conduct of United States
participation in negotiations with foreign governments and international bodies;
in exercising this responsibility, the Secretary shall coordinate with other agen-
cies as appropriate, and in particular, shall give full consideration to the au-
thority vested by law or Executive order in the Postal Regulatory Commission,
the Department of Commerce, the Department of Transportation, and the Office
of the United States Trade Representative in this area;

“(B) maintain continuing liaison with other executive branch agencies con-
cerned with postal and delivery services;

“(C) maintain continuing liaison with the Committee on Government Re-
form and Oversight of the House of Representatives and the Committee on Gov-
ernmental Affairs of the Senate;
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“D) maintain appropriate liaison with representatives of the Postal Service
to keep informed of its interests and problems, and to provide such assistance
as may be needed to ensure that matters of concern to the Postal Service are
promptly considered by the Department of State or (if applicable, and to the ex-
tent practicable) other executive branch agencies;

“E) maintain appropriate liaison with representatives of users and private
providers of international postal services and other international delivery serv-
ices to keep informed of their interests and problems, and to provide such as-
sistance as may be needed to ensure that matters of concern are promptly con-
sidered by the Department of State or (if applicable, and to the extent prac-
ticable) other executive branch agencies; and

“(F) assist in arranging meetings of such public sector advisory groups as
may be established to advise the Department of State and other executive
branch afencies in connection with international postal services and inter-
national delivery services.

“(¢) Nothing in this section shall be considered to prevent the Postal Service
from entering into such commercial or operational contracts related to providing
international postal services and other international delivery services as it deems
appropriate, except that—

“(1) any such contract made with an agency of a foreign government
(whether under authority of this subsection or otherwise) must be solely con-
tractual in nature and may not purport to be international law; and

“(2) a copy of each such contract between the Postal Service and an agency
of a foreign government shall be transmitted to the Secretary of State and the
Postal Regulatory Commission not later than the effective date of such contract.
“d)1) With respect to shipments of international mail within the meaning of

section 3741 that are exported or imported by the Postal Service—

“(A) the Postal Service shall not tender exported shipments to governmental
authorities of any other country for clearance and importation except in accord-
ance with procedures and laws which are equally applicable to similar ship-
ments transmitted by private companies; and

“(B)i) subject to clause (ii), the Customs Service and other appropriate Fed-
eral agencies shall apply the customs laws of the United States and all other
laws relating to the importation or exportation of such shipments in the same
manner to both shié:ments by the Postal Service and similar shipments by pri-
vate companies; an

“(ii) the Customs Service and other Federal agencies shall deny shipments
imported by the Postal Service from a forei%;n country access to special customs
procedures” established in accordance with international postal or customs
agreements for shipments by postal authorities of other countries unless that
foreign country makes available such special customs procedures both to ship-
ments to such country from the United States by the Postal Service and similar
shipments to such country from the United States by private companies.

“2)(A) The provisions of paragraph (1)XB)(i) shall take effect beginning on the
date of enactment of this subsection.

“B) The provisions of subparagraphs (A) and (B)(ii) of paragraph (1) shall take
effect beginning 5 years after the date of enactment of this subsection.

“(C) The Secretary of State shall, to the maximum extent practicable, take such
measures as are within the control of the Secretary—

“(i) to complete the renegotiation of any treaties, conventions, or other
inte)rnational agreements (including those regulating international postal serv-
ices), and

“(ii) to encourage the governments of other countries to make any changes
in their laws (consistent with the policies carried out by the provisions referred
to in subparagraph (B)),

which may be necessary in order to facilitate the timely implementation of the pro-
visions that are subject to subparagraph (B). The Secretary of State shall consult
with the United States Trade Representative and the Commissioner of Customs in
carrying out this subparagraph.

“(3) For purposes of this subsection, the term ‘private company’ means a private
gompany substantially owned or controlled by persons who are citizens of the United

tates.”.

(2) EFFECTIVE DATE.—Notwithstanding paragraph (1), the authority of the
United States Postal Service to establish the rates of postage or other charges
on mail matter conveyed between the United States and other countries shall
remain available to the Postal Service until the date as of which the baseline
rates are determined under section 3721(e)(2) of title 39, United States Code (as
amended by section 201).
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(b) TRADE-IN-SERVICES PROGRAM.—The second sentence of paragraph (5) of sec-
tion 306(a) of the Trade and Tariff Act of 1984 (19 U.S.C. 2114h(5)} is amended by
inserting “postal and delivery services,” after “transportation,”.

SEC. 307. SUITS BY AND AGAINST THE POSTAL SERVICE.

(a) IN GENERAL.—Section 409 of title 39, United States Code, is amended by
striking subsections (c) through (e) and inserting the following:

“(c) For purposes of the Act of July 5, 1946 (commonly referred to as the ‘Trade-
mark Act of 1946’ (15 U.S.C. 1051 and following)), the Postal Service shall be con-
sidered to be a ‘person’, as used in that Act, and shall not be immune under any
other doctrine of sovereign immunity from suit in Federal court by any person for
any violation of that Act by any officer or employee of the Postal Service.

“(dX1) To the extent that the Postal Service, or other Federal agency acting on
behalf of or in concert with the Postal Service, engages in conduct with respect to
any service which is not reserved to the United States under section 1696 of title
18, the Postal Service or other Federal agency—

“(A) shall not be immune under any doctrine of sovereign immunity from
suit in Federal court by any person for any violation of law by such agency or
any officer or employee thereof;

“B) shall not be considered a ‘Federal agency for purposes of section
1346(b) and chapter 171 of title 28, and shall be liable for actions in tort in the
same manner as a private company; and

“(C) shall be considered to be a person (as defined in subsection (a) of the
first section of the Clayton Act (15 U.S.C. 12(a)) for purposes of—

“(i) the antitrust laws (as defined in subsection (a) of the first section
of the Clayton Act (15 U.S.C. 12(a)); and
“(ii) section 5 of the Federal Trade Commission Act (15 U.S.C. 45) to
the extent that such section 5 applies to unfair methods of competition.
For purposes of the preceding sentence, any private carriage of mail allowable by
virtue of section 601 shall not be considered a service reserved to the United States
under section 1696 of title 18.

“(2) This subsection shall not apply with respect to conduct occurring before the
date of enactment of this subsection. .

“(e)(1) Motor vehicles owned or leased by the Postal Service that are primarily
and regularly used for the transport or delivery of products in the competitive cat-
egory of mail shall be subject to Federal and State laws and regulations associated
with the parking and operation of such motor vehicles, to the same extent and in
the same manner as if tﬁey were owned or leased by a private company.

“(2) Any motor vehicle owned or leased by the Postal Service that is primarily
and regularly used for the transport or delivery of products in the competitive cat-
egorl){r1 of mail shall be clearly identified as such by appropriate symbol or other
marking.

“(3) This subsection shall become effective on the first day of the first rate-
making cycle.

“(4) For purposes of this subsection—

“(A) the terms ‘product in the competitive category of mail’ and ‘ratemaking
cycle’ have the meanings given them by chapter 37; and

“B) the term ‘State’ includes the District of Columbia, the Commonwealth
of Puerto Rico, and a territory or possession of the United States.

“(fX1) The Postal Service shall comply with—

“(A) any zoning, planning, and land use regulations applicable to State or
local public entities; and

“(B) any building codes applicable to State or local public entities.

“2) For purposes of this subsection, the term ‘State’ has the meaning given
such term by subsection (e).

“(gX1) The Postal Service shall employ attorneys by contract or otherwise to
conduct litigation on its behalf in any litigation arising, in whole or in part, under
any of the following:

“(A) Subsection (c), (d), or (e) of section 409 (relating to application of cer-
tain laws to the Postal Service).

“(B) Subsection (f) or (g) of section 3604 (relating to administrative subpoe-
nas by the Postal Regulatory Commission).

“C) Subsection (a) or (b) of section 3628 (relating to appeals from decisions
of the Commission and the Directors).

“(2) In any circumstance not covered by paragraph (1), the Department of Jus-
tice shall, under section 411, furnish the Postal Service such legal representation
as it may require, except that, with the prior consent of the Attorney General, the
Postal Service may, in any such circumstance, employ attorneys by contract or oth-
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erwise to conduct litigation brought by or against the Postal Service or its officers
or employees in matters affecting the Postal Service.

A judgment against the Government of the United States arising out of ac-
tivities of the Postal Service shall be paid by the Postal Service out of any funds
availaf};l:e to the Postal Service, subject to the restriction specified in section
2011(f).”.

(b) TECHNICAL, AMENDMENT.—Section 409(a) of title 39, United States Code, is
amended by striking “Except as provided in section 3628 of this title,” and inserting
“Except as otherwise provided in this title,”.

TITLE IV-MISCELLANEOUS PROVISIONS RELATING TO THE BUDGET
AND APPROPRIATIONS PROCESS

SEC. 401. PROVISIONS RELATING TO BENEFITS UNDER CHAPTER 81 OF TITLE 5, UNITED
STATES CODE, FOR OFFICERS AND EMPLOYEES OF THE FORMER POST OFFICE DE-
PARTMENT.

(a) IN GENERAL.—Section 8 of the Postal Reorganization Act (39 U.S.C. 1001
note) is amended by inserting “(a)” after “8.” and by adding at the end the following:
For purposes of chapter 81 of title 5, United States Code, the Postal Service

shall, with respect to any individual receiving benefits under such chapter as an of-
ficer or employee of the former Post Office Department, have the same authorities
and responsibilities as it has w1th respect to an officer or employee of the Postal

Service receiving such benefits.”.

(b) EFFECTIVE DATE.—This section and the amendments made by this section

shall take effect on October 1, 1998.

SEC. 402. TECHNICAL AND CONFORMING AMENDMENTS.

(a) APPROPRIATIONS.—Subsection (e) of section 2401 of title 39, United States

Code, is amended—

(1) by striking “Committee on Post Office and Civil Service” each Place it
appears and inserting “Committee on Government Reform and Oversight”;

(2) by striking “and the Committees on Appropriations of the Senate and
the House of Representatxves and

(3) by striking “Not later than March 15 of each year,” and inserting “Each
year
{b) TECHNICAL CORRECTION.—Sections 2803(a) and 2804(a) of title 39, United

States Code, are amended by striking “2401(g)” and inserting “2401(e)”.

TITLE V—PROVISIONS RELATING TO TRANSPORTATION, CARRIAGE,
OR DELIVERY OF MAIL

SEC. 501. OBSOLETE PROVISIONS.

(a) REPEAL.—Chapter 52 of title 39, United States Code, is repealed.

(b) CONFORMING AMENDMENTS.—Section 5005(a) of title 39, United States Code,
is amended—

(1) by repealing paragraph (1); a
(2) in paragraph (4) by stnkmg (as defined in section 5201(6) of this title)”.

(c) ELIMINATING RESTRICTION ON LENGTH OF CONTRACTS.—(1) Section 5005(b)(1)
of title 39, United States Code, is amended by striking “(or where the Postal Service
determines that special conditions or the use of special equipment warrants, not in
excess of 6 years)” and inserting “(or such length of time as may be determined by
the Postal Service to be advisable or appropriate)”.

(2) Section 5402(c) of such title 39 is amended by striking “for a period of not
more than 4 years”.

(3) Section 5605 of such title 39 is amended by striking “for periods of not in
excess of 4 years”.

(d) CLERICAL AMENDMENT.—The table of chapters for part V of title 39, United
States Code, is amended by repealing the item relating to chapter 52.

SEC. 502. EXPANDED CONTRACTING AUTHORITY.

Subsection (d) of section 5402 of title 39, United States Code, is amended to
read as follows:

“(d) Notwithstanding the provisions of subsections (a) through (c), the Postal
Service may contract for the transportation of mail by aircraft, except as provided
in subsections (f) and (g).”.

SEC. 503. PRIVATE CARRIAGE OF LETTERS.

{a) REPEAL OF SUSPENSION AUTHORITY.—Subsection (b) of section 601 of title 39,
United States Code, is repealed.
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(b) PRIVATE CARRIAGE.—Section 601 of title 39, United States Code, is amended
by striking subsection (a) and inserting the following:

“(a) A letter may be carried out of the mails when—

“(1) the amount paid for the private carriage of the letter is at least the
amount equal to 6 times the rate then currently charged for the 1st ounce of
a single-piece first-class letter;

“(2) the letter weighs at least 12 2 ounces;

“(3) such carriage is within the scope of services described by regulations
of the United States Postal Service (as in effect on July 1, 1998) that purpert
to permit private carriage by suspension of the operation of this subsection (as
then in effect); or

“(4) the requirements of subsection (b) are met.

” “(b) A letter shall be considered to satisfy the requirements of this subsection
if—

“(1) it is enclosed in an envelope;

“(2) the amount of postage which would have been charged on the letter if
it had been sent by mail is paid by stamps, or postage meter stamps, on the
envelope;

“(3) the envelope is properly addressed;

“(4) the envelope is so sealed that the letter cannot be taken from it without
defacing the envelope;

“(5) any stamps on the envelope are canceled in ink by the sender; and

“(6) the date of the letter, of its transmission or receipt by the carrier is
endorsed on the envelope in ink.”.

(c) EFFECTIVE DATE.—This section shall take effect as of the first day of the first
year beginning on or after the date as of which the baseline rates are determined
under section 3721(e)(2).

SEC. 504. REPEAL OF SECTION 5403.

(a) IN GENERAL.—Section 5403 of title 39, United States Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections for chapter 54 of title 39,
United States Code, is amended by repealing the item relating to section 5403.

TITLE VI—STUDIES

SEC. 601. EMPLOYEE-MANAGEMENT RELATIONS.

(a) INDEPENDENT STUDY REQUIRED.—The Board of Directors shall, by contract,
provide for the National Academy of Public Administration to conduct an independ-
ent study as to how employee-management relations within the United States Post-
al Service may be improved.

(b) SPECIFIC REQUIREMENTS.—Under the contract, the Academy shall be re-
quired—

(1) to involve the labor, supervisory, and managerial organizations of the
Postal Service in developing the design and specific objectives of the study;

(2) to consult periodically with representatives of the Postal Service, and of
those labor, supervisory, and managerial organizations, on the progress of the
study; and

(3) to provide opportunity for those labor, supervisory, and managerial orga-
nizations to review and submit written comments on the final report.

(¢} FINAL REPORT.—

(1) IN GENERAL.—The Academy shall, not later than 12 months after the
date on which the contract for the study under this section is entered into, sub-
mit its final report to the President, the Congress, the Postal Service, and the
labor, supervisory, and managerial organizations of the Postal Service.

(2) CONTENTS.—The report shall contain the findings, conclusions, and rec-
ommendations of the Academy on all matters required to be addressed by the
study, and shall also include all written comments submitted to the Academy
under subsection (b)3).

(d) CoOPERATION.—The Board of Directors shall take appropriate measures to
ensure that all components of the Postal Service cooperate fully with the Academy
in the conduct of its study under this section.

(e) DEFINITION.—For purposes of this section, the term “Board of Directors” has
the meaning given such term by section 102 of title 39, United States Code (as
amended by section 101 of this Act).

SEC. 602. RECOMMENDATIONS ON UNIVERSAL POSTAL SERVICES. :

(a) IN GENERAL.—Chapter 28 of title 39, United States Code, is amended by
adding at the end the following:
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“3 2806. Universal postal services

“(a)(1) Within 1 month after the date of enactment of this section, the Postal
Service shall begin conducting a study the purpose of which shall be to develop rec-
ommendations as to the appropriate scope and standards for universal postal serv-
ices to be assured by the Government of the United States consistent with its obli-
gations under sections 101 and 403.

%(2) The Postal Service shall, within 18 months thereafter, complete its study
and submit a written report to the President, the Congress, and the Postal Regu-
latory Commission setting forth its recommendations under this section and the rea-
sons therefor.

“(3) The Postal Service shall solicit and include as part of its report the written
views and suggestions of any persons who may be affected by or interested in any
matter as to which the study pertains.

“(4) The conduct of the study and the drafting of the report required under this
section shall, consistent with section 2805 (relating to inherently Governmental
functions), be performed only by employees of the Postal Service.

“(b)(1) The recommendations submitted by the Postal Service under this section
shall include recommendations concerning a universal service definition for each
class of delivery services the continuous provision of which must, in the view of the
Postal Service, be assured in order to fulfill the obligations set out in sections 101
and 403.

%2) In developing its recommendations under this subsection with respect to
any given class of delivery services, the Postal Service shall take into consideration
the development of new technologies and the evolution of alternative means of meet-
ing. the public interest objectives set out in this title.

“(¢) Each universal service definition recommended by the Postal Service under
this section shall include the specification of minimum standards of service to be
attained, consistent with the following:

“(1) Standards of reliability, speed, frequency, and quality of service shall
be established so as to meet the needs of users and consumers of universal serv-
ices generally.

€(2) Universal services should be available at just, reasonable, and afford-
able rates sufficient to enable universal services to be provided under best prac-
tices of honest, efficient, and economical management.

“(3) Persons in all regions of the Nation, including low-income persons and
those located in rural, insular, and high-cost areas, should have access to uni-
versal postal services that are reasonably comparable to those provided in
urban areas and that are available at appropriate rates. As provided in section
101(b), no small post office of the Postal Service shall be closed solely by reason
of operating at a deficit.

“(4) In providing universal services, the Postal Service shall not, except as
specifically authorized in this title, make any undue or unreasonable discrimi-
nation among users, including other providers of postal services.

“(5) Universal services shall be maintained without interruption and with-
out abrupt and substantial changes in rates or quality of service.

“(6) Standards for universal service should avoid distortions in the competi-
tion between postal operators and between commercial purchasers of postal
services to the extent consistent with fulfilling the obligations set out in sections
101 and 403.

“(7) Universal service definitions for the State of Alaska shall take into ac-
count the special eonditions and needs of that State.

“8) Universal services shall be provided consistent with such other prin-
ciples as the Postal Service determines are necessary and appropriate for the
protection of the public interest, convenience, and necessity, and the require-
ments of this title.

“(d) In addition to the principles set out in subsection (c), the Postal Service
shall take into account special requirements for certain classes of postal services
under this title, including requirements for uniform, reduced, or free rates.”.

(b) CLERICAL AMENDMENT.—The table of sections for chapter 28 of title 39,
United States Code, is amended by adding at the end the following:

“9806. Universal postal services.”.
SEC. 603. STUDY ON EQUAL APPLICATION OF LAWS TO COMPETITIVE PRODUCTS.

(a) IN GENERAL.—The Department of Justice shall prepare and submit to the
President and Congress, within 1 year after the date of enactment of this Act, a
comprehensive report identifying Federal and State laws that apply differently to
products of the United States Postal Service in the competitive category of mail (as
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that term is defined in chapter 37 of title 39, United States Code, as amended by
this Act) and similar products provided by private companies.

(b) RECOMMENDATIONS.—The Department of Justice shall include such rec-
ommendations as it considers appropriate for bringing such legal discrimination to
an end.

(c) CONSULTATION.—In preparing its report, the Department of Justice shall
consult with the United States Postal Service, the Postal Regulatory Commission,
other Federal agencies, mailers, private companies that provide delivery services,
and the general public, and shall append to such report any written comments re-
ceived under this subsection.

SEC. 604. GREATER DIVERSITY IN POSTAL SERVICE EXECUTIVE AND ADMINISTRATIVE
SCHEDULE MANAGEMENT POSITIONS.

(a) STuDY.—The Board of Directors shall study and, within 1 year after the date
of enactment of this Act, submit to the President and Congress a report concerning
the extent to which women and minorities are represented in supervisory and man-
agement positions within the United States Postal Service. Any data included in the
report shall be presented in the aggregate and by pay level.

(b) PERFORMANCE EVALUATIONS.—The United States Postal Service shall, as
soon as practicable, take such measures as may be necessary to ensure that, for pur-
poses of conducting performance appraisals of supervisory or managerial employees,
appropriate consideration shall be given to meeting affirmative action goals, achiev-
ing equal employment opportunity requirements, and implementation of plans de-
signed to achieve greater diversity in the workforce.

(c) DEFINITION.—For purposes of this section, the term “Board of Directors” has
the meaning given such term by section 102 of title 39, United States Code (as
amended by section 101 of this Act).

SEC. 605. PLAN FOR ASSISTING DISPLACED WORKERS.

(a) PLAN.—The United States Postal Service shall, before the deadline specified
in subsection (b), develop and be prepared to implement, whenever necessary, a
comprehensive plan under which reemployment assistance shall be afforded to em-
ployees displaced as a result of the automation or privatization of any of its func-
tions.

(b) REPORT.—Not later than 1 year after the date of enactment of this Act, the
United States Postal Service shall submit to its Board of Directors (within the
meaning of section 102 of title 39, United States Code, as amended by section 101
of this Act) and Congress a written report describing its plan under this section.

SEC. 606. CONTRACTS WITH WOMEN, MINORITIES, AND SMALL BUSINESSES.

The Board of Directors of the United States Postal Service shall study and,
within 1 year after the date of enactment of this Act, submit to the President and
the Congress a report concerning the number and value of contracts and sub-
1c)ontracts the Postal Service has entered into with women, minorities, and small

usinesses.

TITLE VII—INSPECTORS GENERAL

SEC. 701. INSPECTOR GENERAL OF THE POSTAL REGULATORY COMMISSION.

(a) IN GENERAL.—Paragraph (2) of section 8G(a) of the Inspector General Act
of 1978 is amended by inserting “the Postal Regulatory Commission,” after “the
United States International Trade Commission,”.

(b) ADMINISTRATION.—Section 3604 of title 39, United States Code, is amended
by adding after subsection (g) (as added by section 211) the following:

“(h)(1) Notwithstanding any other provision of this title or of the Inspector Gen-
eral Act of 1978, the authority to select, appoint, and employ officers and employees
of the Office of Inspector General of the Postal Regulatory Commission, and to ob-
tain any temporary or intermittent services of experts or consultants (or an organi-
zation of experts or consultants) for such Office, shall reside with the Inspector Gen-
eral of the Postal Regulatory Commission.

“(2) Except as provided in paragraph (1), any exercise of authority under this
subsection shall, to the extent practicable, be in conformance with the applicable
laws and regulations that govern selections, appointments and employment, and the
obtaining of any such temporary or intermittent services, within the Postal Regu-
latory Commission.”.

(c) DEADLINE.—No later than 180 days after the date of enactment of this Act—

(1) the first Inspector General of the Postal Regulatory Commission shall
be appointed; and
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(2) the Office of Inspector General of the Postal Regulatory Commission
shall be established.
SEC. 702. INSPECTOR GENERAL OF THE UNITED STATES POSTAL SERVICE TO BE APPOINTED
BY THE PRESIDENT.
(a) DEFINITIONAL AMENDMENTS TO THE INSPECTOR GENERAL ACT OF 1978.—Sec-
tion 11 of the Inspector General Act of 1978 is amended—
(1) in paragraph (1)—
(A) by striking “and” before “the chief executive officer of the Resolution
Trust Corporation”;
(B) by striking “and” before “the Chairperson of the Federal Deposit In-
surance Corporation”;
(C) by striking “or” before “the Commissioner of Social Security, Social
Security Administration”; and
(D) by inserting “or the Postmaster General and Chief Executive Offi-
cer of thed United States Postal Service;” after “Social Security Administra-
tion;”; and
(2) in paragraph (2)—
(A) by striking “or” before “the Veterans’ Administration”;
(B) by striking “or” before “the Social Securit Administration”; and
(C) by inserting “or the United States Postal Service;” after “Social Se-
curity Administration;”.
(b) SPECIAL PROVISIONS CONCERNING THE UNITED STATES POSTAL SERVICE.—
(1) IN GENERAL.—The Inspector General Act of 1978 is amended—
(A) by redesignating sections 8G (as amended by section 701(a)) and 8H
as sections 8H and 8I, respectively; and
(B) by inserting after section 8F the following:

“SPECIAL PROVISIONS CONCERNING THE UNITED STATES POSTAL SERVICE

“SEC. 8G. (a) Notwithstanding the last two sentences of section 3(a), the Inspec-
tor General of the United States Postal Service shall report to and be under the gen-
eral supervision of the Postmaster General, but shall not report to, or be subject to
supervision by, any other officer or employee of the United gtates Postal Service or
its Board of Directors. No such officer or employee (including the Postmaster Gen-
eral) or member of such Board shall prevent or prohibit the Inspector General from
initiating, carrying out, or completing any audit or investigation, or from issuing
any subpoena during the course of any audit or investigation.

“(b) In carrying out the duties and responsibilities specified in this Act, the In-
spector General of the United States Postal Service shall have oversight responsibil-
ity for all activities of the Postal Inspection Service, including any internal inves-
tigation performed by the Postal Inspection Service. The Chief Postal Inspector shall
promptly report the significant activities being carried out by the Postal Inspection
Service to such Inspector General.

“(c) Any report required to be transmitted by the Postmaster General to the ap-
propriate committees or subcommittees of the Congress under section 5(d) shall also
be transmitted, within the 7-day period specified under such section, to the Commit-
tee on Government Reform and gversight of the House of Representatives and the
Committee on Governmental Affairs of the Senate.

“(d) Notwithstanding any provision of paragraph (7) or (8) of section 6(a), the
Inspector General of the United States Postal Service may select, appoint, and em-
ploy such officers and employees as may be necessary for carrying out the functions,
powers and duties of the Office of Inspector General and to obtain the temporary
or intermittent services of experts or consultants or an organization of experts or
consultants, subject to the applicable laws and regulations that govern such selec-
tions, appointments, and employment, and the obtaining of such services, within the
United States Postal Service.

“(e) Nothing in this Act shall restrict, eliminate, or otherwise adversely affect
any of the rights, privileges, or benefits of employees of the United States Postal
Service, or labor organizations representing employees of the United States Postal
Service, under chapter 12 of title 39, United States Code, the National Labor Rela-
tions Act, any handbook or manual affecting employee labor relations with the
United States Postal Service, or any collective bargaining agreement.

“f) There are authorized to be appropriated, out of the Postal Service Fund,
such sums as may be necessary for the Office of Inspector General of the United
States Postal Service.

“(g) As used in this section, Postmaster General’, ‘Board of Directors’, and
‘gogrd’ each has the meaning given it by section 102 of title 39, United States

ode.”.
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(2) RELATED PROVISIONS.—

For certain related provisions, see section 213(b).

(c) AUDITS OF THE POSTAL SERVICE.—

(1) AupiTs.—Subsection (e) of section 2008 of title 39, United States Code,
is amended to read as follows:

“(e)(1) At least once each year beginning with the fiscal year commencing after
the date of enactment of the Postal Modernization Act of 1999, the financial state-
ments of the Postal Service (including those used in determining and establishing
postal rates) shall be audited by the Inspector General or by an independent exter-
nal auditor selected by the Inspector General.

“(2) Audits under this section shall be conducted in accordance with applicable
generally accepted government auditing standards.

“(3) Upon completion of the audit required by this subsection, the person who
audits the statement shall submit a report on the audit to the Postmaster General.”.

(2) RESULTS OF INSPECTOR GENERAL’S AUDIT TO BE INCLUDED IN ANNUAL RE-
PORT.—Section 2402 of title 39, United States Code, is amended by inserting
after the first sentence the following: “Each report under this section shall in-
clude, for the most recent fiscal year for which a report under section 2008(e)
is available (unless previously transmitted under the following sentence), a copy
of such report.”.

(8) COORDINATION PROVISIONS.—Subsection (d) of section 2008 of title 39,
United States Code, is amended—

(A) by striking “(d) Nothing” and inserting “(d)X1) Except as provided
in paragraph (2), nothing”; and

(B) by adding at the end the following:

“2) An audit or report under paragraph (1) may not be obtained without the
prior written approval of the Inspector General.”.

(4) SAVINGS PROVISION.—For purposes of any fiscal year preceding the first
fiscal year commencing after the date of enactment of this Act, the provisions
of title 39, United States Code, shall be applied as if the amendments made by
this subsection had never been enacted.

(d) REPORTS.—

(1) IN GENERAL.—Section 3013 of title 39, United States Code, is amended—

(A) in the first sentence by striking “Postmaster General” and inserting
“Chief Postal Inspector”;

(B) by striking “Board” each place it appears and inserting “Inspector
General”; :

(C) in the third sentence by striking “Each such report shall be submit-
ted within sixty days after the close of the reporting period involved” and
inserting “Each such report shall be submitted within 1 month (or such
shorter length of time as the Inspector General may specify) after the close
of the reporting peried involved”; and

(D) by striiing the last sentence and inserting the following:

“The information in a report submitted under this section to the Inspector General
with respect to a reporting period shall be included as part of the semiannual report
prepared by the Inspector General under section 5 of the Inspector General Act of
1978 for the same reporting period. Nothing in this section shall be considered to
permit or require that any report by the Chief Postal Inspector under this section
include any information relating to activities of the Inspector General.”,

(2) EFFECTIVE DATE.—This subsection shall take effect on the first day of
the first semiannual reporting period beginning on or after the date of enact-
ment of this Act and shall apply with respect to semiannual reporting periods
beginning on or after the effective date of this subsection.

(8) SAVINGS PROVISION.—For purposes of any semiannual reporting period
preceding the first semiannual reporting period referred to in paragraph (2), the
provisions of title 39, United States Code, shall continue to apply as if the
amendments made by this subsection had not been enacted.

(e) TECHNICAL AND CONFORMING AMENDMENTS.—

(1) RELATING TO THE INSPECTOR GENERAL ACT OF 1978.—(A) Subsection (a)
of section 8H of the Inspector General Act of 1978 (as amended by section 701
and redesignated by subsection (b) of this section) is further amended—

(1) in paragraph (2) by striking “the Postal Regulatory Commission, and
the United States Postal Service;” and inserting “and the Postal Regulatory
Commission;” and

(ii) in paragraph (4) by striking “except that” and all that follows
through “Code);” and inserting “except that, with respect to the National
Science Foundation, such term means the National Science Board;”.
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1(]3)(1) Subsection (f) of section 8H of such Act (as so redesignated) is re-

pealed.

(ii) Subsection (¢) of section 8H of such Act (as so redesignated) is
amended by striking “Except as provided under subsection () of this sec-
tion, the” and inserting “The”.

(2) RELATING TO TITLE 39, UNITED STATES CODE.—A) Subsection (e) of sec-
tion 202 of title 39, United States Code, is repealed.

(B) Paragraph (4) of section 102 of such title 39, as amended by sections
102(a) and 205(a) of this Act, is amended to read as follows:

“(4) ‘Inspector General’ means the Inspector General of the United States
Postal Service, appointed under section 3(a) of the Inspector General Act of
1978;”.

(C) The first sentence of section 1003(a) of such title 39 is amended by
striking “chapters 2 and 12 of this title, section 8G of the Inspector General Act
of 1978, or other provision of law,” and inserting “chapter 2 or 12 of this title,
subsection (b) or (c) of section 1003 of this title, or any other provision of law,”.

(D) Subsection (b) of section 1003 of such title 39 is amended by striking
“respective” and inserting “other”.

(E) Subsection (c) of section 1003 of such title 39 is amended by striking
“included” and inserting “includes”.

(f) EFFECTIVE DATE; ELIGIBILITY OF PRIOR INSPECTOR GENERAL.—

(1) EFFECTIVE DATE.—

(A) IN GENERAL.—Except as provided in subparagraph (B) or in sub-
section (¢) or (d), this section and the amendments made by this section
shall take effect on the date of enactment of this Act.

(B) SPECIAL RULES.—

(i) IN GENERAL.—Except as provided in clause (ii), if the position
of Inspector General of the United States Postal Service is occupied on
the date of enactment of this Act (other than by an individual serving
due to a vacancy arising in that position before the expiration of his
or her predecessor's term), then, until January 5, 2004, or, if earlier,
the date on which such individual ceases to serve in that position, title
39, United States Code, shall be applied as if the amendments made
by this section had not been enacte£

(ii) AUTHORIZATION OF APPROPRIATIONS.—

() IN GENERAL.—Notwithstanding any other provision of this
paragraph, subsection () of section 8G of the Inspector General Act
of 1978 {as amended by this section) shall be effective for purposes
of fiscal years beginning on or after October 1, 1999.

(IT) SavINGS PROVISION.—For purposes of the fiscal year ending
on September 30, 1999, funding for the Office of Inspector General
of the United States Postal Service shall be made available in the
same manner as if this Act had never been enacted.

(2) ELIGIBILITY OF PRIOR INSPECTOR GENERAL.—Nothing in this Act shall
prevent any individual who has served as Inspector General of the United
States Postal Service at any time before the date of enactment of this Act from
being appointed to that position pursuant to the amendments made by this sec-
tion.

TITLE VIII—LAW ENFORCEMENT
Subtitle A—Amendments to

Title 39, United States Code
SEC. 801. MAKE FEDERAL ASSAULT STATUTES APPLICABLE TO POSTAL CONTRACT EMPLOY-

Section 1008 of title 39, United States Code, is amended—
(1) in subsection (a) by inserting “or entrusted with mail under contract
with the Postal Service” after “mail”; and
(2) in subsection (b) by inserting “an employee of the Postal Service for the
purposes of sections 111 and 1114 of title 18, and” after “deemed”.
SEC. 802. SEXUALLY ORIENTED ADVERTISING.
(a) CIViL PENALTY.—Section 3011 of title 39, United States Code, is amended—
(1) by redesignating subsections (b) through (e) as subsections (c) through
(f), respectively; and
(2) by inserting after subsection (a) the following:
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“(b)(1) Upon a finding by the court that a sexually oriented advertisement has
been mailed in violation of section 3010(b), the court may assess, on whoever made
the mailing or caused it to be made, a civil penalty of not less than $500 and not
more than $1,500 for each violation. Each piece of mail sent in violation of section
3010(b) shall constitute a separate violation.

“(2) For purposes of this subsection—

“(A) receipt of a sexually oriented advertisement after the recipient’s name
and address have been listed (as described in section 3010(b)) for at least 60
days shall create a rebuttable presumption that such advertisement was mailed
mo&*e than 30 days after that individual’s name and address became so listed;
an

“(B) receipt in the mail of a sexually oriented advertisement addressed to
‘Occupant’ or ‘Resident’ (or any other term permitted by Postal Service stand-
ards on simplified addressing) at the recipient’s address, or which is specifically
addressed to the recipient, but with an inconsequential error or variation in the
recipient’s name or address, shall, for purposes of applying the mailing prohibi-
tion of section 3010(b), create a rebutta%le presumption that such advertisement
was mailed to such recipient.

“(3) Any penalty assessed under paragraph (1) shall be paid to the Postal Serv-
ice for deposit in the Postal Service Fund established by section 2003.”.

(b) REPEAL.—

(1) IN GENERAL.—Section 3008 of title 39, United States Code, and the item
relating to such section in the table of sections at the beginning of chapter 30
of such title, are repealed.

(2) CONFORMING AMENDMENTS.—(A) Subsection (f) of section 3011 of such
title 39 (as so redesignated by subsection (a)) is amended by striking “section
3006, 3007, or 3008” and inserting “section 3006 or 3007”.

(B) Section 1737 of title 18, United States Code, is amended—

(i) in subsection (a) by striking “3008 or”; and
(ii) in subsection (b) by striking “3008(a) or”.

(¢} EFFECTIVE DATE.—This section and the amendments made by this section
shall take effect 90 days after the date of the enactment of this Act. The amend-
ments made by this section shall be treated as if they had never been enacted for
purposes of any mailing made or caused to be made before this section takes effect.
SEC. 803. ALLOW POSTAL SERVICE TO RETAIN ASSET FORFEITURE RECOVERIES.

Paragraph (7) of section 2003(b) of title 39, United States Code, is amended to
read as follows:

“(7) amounts (including proceeds from the sale of forfeited items) from any
civil forfeiture conducted by the Postal Service and from any forfeiture resulting
from an investigation in which the Postal Service has primary responsibility,
except that nothing in this paragraph shall preclude the Postal Service, on such
terms as it may determine, from sharing such amounts with any Federal, State,
or local law enforcement agency which participated in any of the acts which led
to the seizure or forfeiture of the property; and”.

SEC. 804. HAZARDOUS MATTER.

(a) CIviL PENALTY.—Chapter 30 of title 39, United States Code, is amended by
adding at the end the following:

“§3016. Civil penalty for prohibited mailing and deficient packaging of haz-
ardous matter
“(a) For the purposes of this section—

“(1) the term ‘parcel’ includes any kind of package, envelope, container, or
other piece of mail;

. “(%) the term ‘manner’ includes the preparation and packaging of a piece
of mail;

“(3) a person shall be considered to have acted knowingly if—

“(A) such person had actual knowledge of the facts giving rise to the
violation; or

“(B) a reasonable person acting in the same circumstances and exercis-
ing due care would have had such knowledge; and

“(4) the term ‘hazardous matter’ has the meaning given such term by sec-
tion 1716 of title 18.

“(b) Any person—

“(1) who knowingly mails or causes to be mailed any parcel, the contents
of which constitute or include any hazardous matter which has been declared
by statute or Postal Service regulation to be nonmailable under any cir-
cumstances;
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“(2) who knowingly mails or causes to be mailed a parcel in violation of any
statute or Postal Service regulation restricting the time, place, or Omanner in
which hazardous matter may be mailed; or

«(3) who knowingly manufactures, distributes, or sells any container, pack-
aging kit, or similar sevice that—

%(A) is represented, marked, certified, or sold by such person for use in
the mailing og any hazardous matter; and
“B) fails to conform with any statute or Postal Service regulation set-
ting forth standards for containers, packaging kits, or similar devices used
for the mailing of hazardous matter;
shall be liable to the Postal Service for a civil penalty in an amount not to exceed
$25,000 per violation.

“¢c) The Postal Service may enforce this section by commencing a civil action
in accordance with section 409(d). The action may be brought in the district court
of the United States for the district in which the defendant resides or any district
in which the defendant conducts business or in which a violation of this section was
discovered.

“(d) In determining the amount of any civil penalty to be assessed under this
section, the district court—

%(1) shall treat as a separate violation—

“(A) each parcel mailed or caused to be mailed as described in para-
graph (1) or (2) of subsection (b); and

“(B) each container, packaging kit, or similar device manufactured, dis-
tributed, or sold as described in subsection (b)3); and

“(2) shall take into account—

“(A) the nature, circumstances, extent, and gravity of each violation
committed; and

“B) with respect to the person found to have committed such violation,
the degree of culpability, any history of prior offenses, ability to pay, effect
on ability to continue to do business, and such other matters as justice may
require.

“(e) All penalties collected under authority of this section shall be paid into the
Postal Service Fund established by section 2003.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 30
of title 39, United States Code, is amended by adding at the end the following:

43016, Civil penalty for prohibited mailing and deficient packaging of hazardous matter.”.

Subtitle B—Other Provisions

SEC. 811. STALKING FEDERAL OFFICERS AND EMPLOYEES.

(2) IN GENERAL.—Chapter 41 of title 18, United States Code, is amended by
adding at the end the following:

“3881. Stalking Federal and postal officers and employees
“(a) Whoever—

“(1) repeatedly engages in conduct (including maintaining a visual or phys-
ical proximity or communicating a verbal or written threat) directed at another
person who is or was an officer or employee—

“(A) in the executive, legislative, or judicial branch of the Federal Gov-
ernment; or
“(B) in the United States Postal Service;
while such other person is engaged in official duties or on account of such du-

S5
“2) knows that such conduct is likely to place that other person in reason-
able fear of sexual battery, bodily injury, or death; and
“(3) thereby induces such fear in that other person;
shall be punished as provided in subsection (b) of this section.
“(b)(1) The punishment for an offense under subsection (a) is—
“(A) in the case of a first conviction under such subsection—

“(i) if, during the commission of the offense, the offender uses a deadly
or dangerous weapon, a fine under this title or imprisonment for not more
than 10 years, or both;

“(ii) if the offense violates a protective order, a fine under this title or
imprisonment for not more than 5 years, or both; and

“(iii) in any other case, a fine under this title or imprisonment for not
more than 3 years, or both; and
“B) in the case of a second or subsequent conviction under such subsection,

a fine under this title or imprisonment for not more than 15 years, or both.
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“(2) If a sentence of probation is imposed for an offense under this section, the
court shall require the defendant to undergo appropriate psychiatrie, psychological,
or social counselling.

“(c)(1) Whoever is aggrieved by a violation of this section may, in a civil action,
obtain appropriate relief from the person engaging in that violation. Such relief may
include compensatory and punitive damages, and injunctive or declaratory relief,
and Ehall include reasonable attorney’s fees.

“(A) the court issues an injunction under this subsection;

“(B) the person against whom the injunction is issued is an officer or em-
ployee in the executive branch of the Federal Government or in the United
States Postal Service; and

“(C) there is a nexus between the enjoined conduct and such person’s office
or employment;

the court may order that the person be suspended or summarily discharged from
such office or employment.

“(d)} As used in this section, the term ‘protective order’ means any court order
that requires an individual—

“(1) to refrain from behavior prohibited by subsection (a); or

“(2) to refrain from contact with the person who subsequently is a victim
of the offense under such subsection that is committed by that individual.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 41
of title 18, United States Code, is amended by adding at the end the following:

“881. Stalking Federal and postal officers and employees.”.
SEC. 812, NONMAILABILITY OF CONTROLLED SUBSTANCES.

Section 1716 of title 18, United States Code, is amended by adding at the end
the following:

“Whoever knowingly deposits for mailing or delivery, or knowingly causes to be
delivered by mail, according to the direction thereon, or at any place at which it
is directed to be delivered by the person to whom it is addressed, unless in accord-
ance with the rules and regulations authorized to be prescribed by the Postal Serv-
ice, any controlled substance, as that term is defined for the purposes of the Con-
trolled Substances Act, shall, if the distribution of a like amount of such substance
is a felony under such Act, be fined under this title or imprisoned not more than
5 years, or both.”.

SEC. 813. ENHANCED PENALTIES.

Pursuant to its authority under section 994 of title 28, United States Code, the
United States Sentencing Commission shall amend its sentencing guidelines to—

(1) appropriately enhance penalties in cases in which a defendant is con-
victed of stealing or destroying a quantity of undelivered United States mail,
in violation of sections 1702, 1703, 1708, 1709, 2114, or 2115 of title 18, United
States Code; and

(2) establish that the intended loss in a theft of an access device as defined
in section 1029(e)(1) of title 18, United States Code, shall be based on the credit
line of the access device or the actual unauthorized charges, whichever amount
is greater.

SEC. 814. POSTAL BURGLARY PROVISIONS.

(a) LARCENY INVOLVING POST OFFICE BOXES AND POSTAL STAMP VENDING Ma-
CHINES.—Section 2115 of title 18, United States Code, is amended—
(1) by striking “or” before “any building”;
(2) by inserting “or any post office box or postal products vending machine,”
after “used in whole or in part as a post office,”; and
(3) by inserting “or in such box or machine,” after “so used”.

(b) RECEIPT, POSSESSION, CONCEALMENT, OR DISPOSITION OF PROPERTY.—Sec-

tion 2115 of title 18, United States Code, is amended—
(1) by inserting “(a)” before “Whoever”; and
(2) by adding at the end the following:

“(b) Whoever receives, possesses, conceals, or disposes of any mail matter,
money, or other property of the United States, that has been obtained in violation
of this section, knowing the same to have been unlawfully obtained, shall be fined
under this title or imprisoned not more than 5 years, or both.”.

SEC. 815. MAIL, MONEY, OR OTHER PROPERTY OF THE UNITED STATES.

(a) ENHANCED PENALTY FOR ROBBERY.—Subsection (a) of section 2114 of title
18, United States Code, is amended to read as follows:
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“(3) ASSAULT.—Whoever assaults any person having lawful charge, controi, or
custody of any mail matter or of any money or other property of the United States,
with intent to rob, steal, or purloin such mail matter, money, or other property of
the United States, or robs or attempts to rob any such person of mail matter, or
of any money, or other property of the United States, shall, for the first offense, be
imprisoned not more than 10 years or fined under this title, or both. If, in effecting
or attempting to effect such robbery the defendant wounds the person having cus-
tody of such mail, money, or other property of the United States, or puts that per-
sor’s life in jeopardy by the use of a dangerous weapon, or the offense is a subse-
quent offense under this subsection, the defendant shall be imprisoned not more
than 25 years or fined under this title, or both. If the death of any person results
from the offense under this subsection, the defendant shall be punished by death
or life imprisonment.”.

(b) ATTEMPT OFFENSES.—

(1) The second paragraph of section 501 of title 18, United States Code, is
amended by striking “uses or sells,” and inserting “uses or sells or attempts to
use or sell,”.

(2) Section 1711 of title 18, United States Code, is amended by inserting
“attempts to loan, use, pledge, hypothecate, or convert to this own use,” after

O

“converts to his own use,”.
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Mr. McHUGH. We have four panels this morning and in all likeli-
hood into this afternoon. Like all of you, we are here to listen to
them and to review their comments. I would ask unanimous con-
sent that my prepared statement be entered into the record in its
entirety, as I would also ask unanimous consent that all Members
have that opportunity to do so, as well.

[The prepared statement of Hon. John M. McHugh follows:]
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Statement of the Honorable John M. McHugh, Chairman
Subcommittee on the Postal Service

H.R. 22 Hearing — February 11, 1999

Good Morning. The Subcommittee’s first meeting in the 106™
Congress will come to order. I welcome all of my colleagues. I takeitasa
positive sign that on both sides of the aisle, all Members chose to return to
the Subcommittee, and the only Member we lost, Mr. Sessions, was a result

of his new position on the Rules Committee.

The Subcommittee has existed for four years, and in that time we have
researched, analyzed, developed, proposed, and revised a bill to
fundamentally modernize our nation’s postal laws for the first time since
1970. My guiding principle has been to do it right, not quickly. Indeed,
throughout this 4 year process, we have attempted to ensure that the public
and all postal stakeholders have had repeated opportunities to pfovide input
on the original legislation and the subsequent revisions. H.R. 22, the Postal
Modernization Act of 1999, is the exact same bill that passed our
Subcommittee in a bipartisan manner at the end of the 105™ Congress.
Although H.R. 22 is now a well-refined bill with a long history of numerous
hearings and public commentary behind it, we continue the open and
methodical process today with the first of two comprehensive hearings on

the current version.

Our first witness will be the Postmaster General and Chief Executive
Officer of the U.S. Postal Service, William Henderson. It was his

predecessor’s call for reform of the current regulatory system four years ago

1
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that was probably the most important factor in starting the Subcommittee on
this journey. This past Christmas Eve, and then again just two and a half
weeks ago, the Postmaster General provided us with suggested amendments
that address the remaining areas of concern for the Postal Service with the
current version of the bill. I very much welcome his constructive
engagement in this endeavor, and look forward to exploring some of the

specifics of his proposals this morning.

Our second panel will be comprised of the five Postal Rate
Commissioners, led by the Chairman, Edward Gleiman. In addition to
welcoming back Chairman Gleiman and Vice Chairman LeBlanc, this is the
Subcommittee’s first opportunity to also hear from the three newest
Commissioners, Commissioner Omas, Commissioner Goldway, and
Commissioner Covington. In the past four years, the entire Postal Rate
Commission — in particular Chairman Gleiman — has been an invaluable
partner in many of the Subcommittee’s efforts. Time and again the
Commissicn has provided its expertise in helping us improve and strengthen
H.R. 22. And again today we welcome the Commission’s comments,

insights, and suggestions.

Our third and fourth panels will be comprised of the Postal Service’s
three management associations and four major unions. While H.R. 22
reflects a comprehensive and balanced — and I want to emphasize the word
“balanced” — approach toward addressing the needs and concerns of all
interested parties, primary among these interests are the loyal, dedicated, and
hardworking employees of the U.S. Postal Service. The current version of

H.R. 22 reflects the many suggestions that the employees have put forth.
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When they have raised serious and legitimate concerns, we have responded
with appropriate modifications: whether it was redesigning a price cap
system to specifically recognize wages and benefits, and respect the
collective bargaining process; modifying the scope of the monopoly to
maintain its wide coverage; moving the universal service study solely in the
purview of the Postal Service; changing the labor-management relations
study from an outside commission to a process where all parties have a
voice; dropping some provisions such as the mailbox demonstration project
or the appeals of MSPB decisions; or adding a labor representative to the
Board. I look forward to continuing this dialogue with the employee groups

when they testify today.

The details of H.R. 22 have been before us for quite some time, and [
won’t review them here. The purpose of H.R. 22 is twofold: to give the
Postal Service greater freedom and enhanced tools to compete while
establishing new rules to ensure fair competition and protect the public

interest.

Although it is obvious to those who understand H.R. 22, I must clear
the air regarding what appears to be some confusion about this bill, even by
a witness in one of the later panels. As the Postmaster General will point out
in his testimony, a price cap replaces cost-of-service regulation with an
incentive based regulatory system. However, because a few provisions of
H.R. 22 are adapted from the Federal Communications Commission’s
experience with incentive regulation, some have suggested that this bill is
the same thing as telecom reform, or the break-up of AT&T, or even

equivalent to deregulation generally such as in aviation. The comparison
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has been made, in my opinion, to subtly suggest that the negative effects of
those efforts will result from modernizing our nation’s postal laws. I believe

the analogy is illogical and inaccurate.

H.R. 22 is not about “breaking up” the Postal Service, as the court
system required of AT&T, nor is it about trying to force competition into the
postal and delivery sector, as Congress attempted to do when it deregulated
the airlines and telecom. The postal system is already fiercely competitive.
HR. 22 simply recognizes that we will doom the Postal Service to failure
unless we act to update our nation’s laws so that the Service can adapt,
compete, grow, and survive in carrying out-its universal service mission well

into the 21 century.

And it will take some time for the Postal Service to adapt. HR. 22, if -
enacted today, would set in motion a series of reforms that will probably not
be fully implemented until some time in 2007, the end of the first five-year
rate cycle. Those who support amendments or alternatives to H.R. 22 must
keep such timeframes in mind. Reasoned and gradual change is the friend of

all who wish to see a healthy and efficient postal system in the next century.
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Mr. McHuGH. We have today, as I said, four panels. Our lead
panelist, of course, is the distinguished Postmaster General of the
United States, William Henderson. This is the PMG’s first appear-
ance for this year and we’re welcoming him once again. And, of
course, our continued best wishes.

We also have, on our second panel, the Postal Rate Commission
members led by its chairman, Edward Gleiman, and five of its
members. I will extend to him the honor of introducing them at the
appropriate time. Our third and fourth panels will be comprised of
the Postal Service’s three management associations and its four
major unions.

I also wish to state that there is a need to clear the air in one
regard with what appears to be some confusion about this bill, as
we may hear from one of the witnesses on a later panel.

As the Postmaster General will point out in his testimony, and
I know this because I've read it as I've read all of the pre-prepared
testimony, a price cap replaces cost of service regulation with an
incentive-based regulatory system. However, because of a few pro-
visions of H.R. 22 being adopted from the Federal Communications’
experience with incentive regulations, some in the postal commu-
nity have suggested that this bill, H.R. 22, is the same thing as
telecom reform, or even the breakup of AT&T, or equivalent to de-
regulation of such sectors as the aviation industry.

Comparison has been made, in my opinion, to suggest, albeit sub-
tly, that the negative effects of some of those efforts will somehow
be felt again, if and when we modernize our Nation’s postal laws.
I want to state that I believe that analogy is certainly inaccurate
and, I would argue, it’s rather illogical as well.

H.R. 22 is not about breaking up the Postal Service as the courts
required in the case of AT&T. Nor is it about trying to force com-
petition into the postal and delivery sectors as Congress did indeed
attempt to do when it deregulated both the airline industry and the
telecom industry.

The Postal Service is already fiercely competitive. I think all of
us understand that. H.R. 22 simply recognizes that we will doom
the Postal Service to failure unless we act to update our Nation’s
laws so that the Service can adapt, compete, grow and survive in
carrying out its universal service mission well into the 21st cen-
tury.

And it will take some time for the Postal Service to adapt, even
if H.R. 22 were enacted today, and I don’t believe we’re going to
do that, are we? No, not today. But even if that were the case, it
would set into motion a series of reforms that would probably not
be fully implemented until some time in the year 2007, which
would be the end of the first 5-year rate cycle.

Those who support amendments or alternatives to H.R. 22 must,
I think, keep those kinds of timeframes in mind. Certainly rea-
soned and gradual change is the friend of all who wish to see a
healthy and efficient Postal Service into the next century.

So with that little editorialization aside, again, I welcome you all.
Before I yield to my friend from the great State of Pennsylvania,
the ranking minority member, I would like to yield to the chairman
of the full committee, the gentleman from Indiana, Mr. Burton, for
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any comments he may wish to make, and certainly with our appre-
ciation for his joining us here this morning. Mr. Chairman.

Mr. BURTON. Thank you, Chairman McHugh. First of all I want
to congratulate you and thank you for all the hard work you and
the ranking member have done over the past 4 years to bring this
bill to this point. I don’t know of anybody else in the Congress who
would have liked to have done this job.

I'm not sure that you really wanted to do it but you’ve done an
outstanding job, and it’s a real testimony to you. And I hope your
constituents are watching because they ought to know how hard
you worked on this as well.

This bill is a very important bill. And it’s one that I'm particu-
larly interested in. That’s why I decided to be a co-sponsor with
Chairman McHugh. I'd like to first state that although a lot of the
provisions in the bill are extremely good, nothing is in concrete. It’s
still a fairly fluid document although we’re probably going to use
90 percent of it.

But I've met with Chairman McHugh and some other people
from other areas of the postal community and private sector and
they still have some differences of opinion. I understand that there
may be as many as 75 to 100 or maybe more amendments. We
hope to pare that down. But over the next few weeks, we're going
to be meeting again and Chairman McHugh is going to bring me
up to date, because I'm not as conversant with this subject as I
want to be before we bring it to the full committee.

I'm going to try to make sure that we accommodate as many peo-
ple as possible. There needs to be level playing field so that the pri-
vate sector and the Postal Service can compete fairly with one an-
other, and there is still some concern about that.

Last year the then Postmaster came to see me about the postal
rates and the rate increase that was about to take place. And just
to let you know that our committee does not have the latitude that
I would like for it to have, I told him that I thought the 1 cent in-
crease in the price of postage was not necessary, because there had
been over $1 billion in black ink in the previous financial state-
ment by the Postal Service and last year was well over $500 mil-
lion. And we didn’t think a postal rate increase was necessary.

Nevertheless, the Postal Rate Commission didn’t agree with us
and they went ahead and increased that. Those are some of the
concerns that we’ve had in the past and although this bill doesn’t
address them, it’s one of the things that I'm concerned about in the
future. That’s why I'm particularly concerned about this one provi-
sion that you were talking about just a few moments ago.

Let me just make sure I cover all my notes. I don’t think I want
to go into all the details that may be of concern to me in the bill
because I think most of you are familiar with those. But I think
in the next 10 years or so we're going to see a radical change in
the way we communicate with one another.

Faxes have become a way of life, e-mails have become a way of
life. And unless we come out with something that realizes that fact,
we’re going to have rates going up in the Postal Service, because
people will be shifting into these electronic means of communica-
tion and the Service may suffer as a result of that.
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These are things that have to be addressed, so that while com-
munication moves into the 21st century we’re still providing the
best service for the people of this country at the lowest possible
cost.

I'd like to submit, Mr. Chairman, my entire statement for the
record, but I want all of those interested parties to know that
Chairman McHugh has asked me to sit down with him, and I've
asked him to sit down with me and interested members of the var-
ious communities who are interested in this bill to talk about some
final changes that might fine tune this bill to make it even better
than it already is. And we’re going to be working very hard to
make sure that’s accomplished in the next few weeks.

But let me just say one more time that I don’t know of anybody
in the Congress that could have done as good a job as Chairman
McHugh has over the past 4 years, with all the interested parties
and all the diverse opinions on how this ought to be done, than he
has. And so I want to congratulate him once again and tell him I'm
very proud of him and I look forward to working with him to get
the final product completed. Thank you.

[The prepared statement of Hon. Dan Burton follows:]
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STATEMENT OF THE HONORABLE DAN BURTON
Subcommittee on the Postal Service
February 11, 1999

Today the Postal Service Subcommittee is holding its first of two hearings on
H.R. 22, the Postal Modernization Act of 1999. I am pleased to be an original cosponsor
of this legisiation. As Chairman of the Government Reform Committee, 1 have made
passing a postal reform bill one of the Committee’s top priorities this year.

1 especially want to take this opportunity to commend Chairman McHugh for his
hard work -- for over four years now -- on behalf of postal reform. John McHugh has
undertaken a Herculean task and he has brought this bill a long way.

Yet much work remains to be done in order to pass postal reform. While many in
the postal community support the goals of H.R. 22, there are significant differences of
opinion regarding the specific provisions of this bill. This bill is still a work in progress.
Let me reassure those who are here today and the American public that this bill is writien
in ink, not in concrete. There will be opportunities as the legislative process continues to
improve the bill. The purpose of this hearing, and the hearing next month, is to identify
concerns about H.R. 22 and look for ways to address them.

As the Chairman of this Committee and a ten-year veteran of the old Post Office
and Civil Service Committee, I believe a postal reform bill must follow two principles.
First, it must allow the Postal Service to modernize and compete in the 21% Century. And
secondly, it must be put on a level playing field with its private sector competitors.

Today’s witnesses include Postmaster General Bill Henderson, Postal Rate
Commission Chairman Ed Gleiman and other members of the Postal Rate Commission,
and representatives of postal employee organizations. I would like to welcome all of
these witnesses today.

H.R. 22 is identical to last year’s bill, which was approved by the Subcommittee.
Since the postal community is already quite familiar with the contents of H.R. 22, I will
focus my comments on the need for this legislation.

The future threat to the Postal Service should be very clear to all of us here today,
despite the Postal Service’s success in recent years. Many observers ask why do we need
postal reform now when the Postal Service is financially strong and providing excellent
service? We went four years without a postage rate increase, and I believe even that
increase was unnecessary. But rapid changes in communication technology, which are
now taking place, don’t allow Congress and the Postal Service the luxury of an “if it ain’t
broke, don’t fix it” attitude.

Every day more and more communication is shifted from traditional paper mail to
electronic mail. In the 1980s and early 1990s we saw fax machines come into wide use,



55

and now in the late 1990s we are seeing e-mail rapidly increase in popularity.
Technological change is happening so fast that I'm hesitant to predict how Americans
will communicate in the next decade and beyond, other than the fact that it probably
won’t be on pieces of paper in envelopes! Yet despite these changes, our nation still
needs to maintain quality, universal mail service. This service needs to remain affordable
for all Americans. But if current trends continue, and there is certainly every reason to
believe that they will, the Postal Service will have significantly lower revenues and less
first-class mail to deliver. While at the same time still being mandated by law to provide
universal service at uniform rates across America. This is something the Postal Service,
as it is currently structured, will not be able to do. Either postage rates will increase
dramatically or service will suffer, or both. As Chairman of the Government Reform
Committee, I find this unacceptable.

At the risk of oversimplifying a rather extensive and complex set of changes, I
think it’s fair to say that H.R. 22 has two primary goals: modernization of the Postal
Service to ensure the continuation of universal, affordable mail service into the 21st
century, and ensuring a level playing field in those areas where the Postal Service
competes with private sector businesses. H.R. 22 envisions a Postal Service that is
competitive, but also competes fairly with private companies.

H.R. 22 offers the Postal Service flexibility to succeed in a businesslike manner in
the rapidly changing world of communications. At the same time H.R. 22 protects the
consumer by requiring the Postal Service to operate more efficiently, and limits rate
increases.

Again, I welcome our witnesses, and I look forward to your testimony on H.R. 22
and the future of the Postal Service.



56

Mr. McHuGH. Well, thank you, Mr. Chairman. I deeply appre-
ciate those kind comments. We've had a lot of great help, a lot of
support on both sides on the aisle. And particularly, Mr. Chairman,
with your leadership and your input and assistance, we’ve come a
long way and I thank you for that. With that it’s my pleasure now
to yield to the gentleman from Pennsylvania, Philadelphia, PA, to
be specific, the ranking minority member, Chaka Fattah.

Mr. FATTAH. Thank you, Mr. Chairman. And to the full com-
mittee chairman, it is, I think for all of us an important step as
we approach the possibility of a mark-up on H.R. 22. Postal reform
is something, as Chairman Burton has mentioned, and also the
chairman of this subcommittee has made it very clear is important
to a number of the stakeholders who are in this room and who we
will be hearing from today, both the unions and the others who are
involved in the implementation of postal service.

We have mailers and we have private sector competitors to the
Postal Service. But there is, in the final analysis, another group of
shareholders who won’t be directly represented in the testimony
today that we need to keep uppermost in our mind, and that is the
citizenry of our country who depend every day on the U.S. Postal
Service to provide a universal service to them. They, above and be-
yond the other stakeholders should be the focus of our efforts at re-
form.

I know that for my good friend, the gentleman from New York,
that this will be a central focus of our work as we go forward. And
that we do want to ease any unfair burden on those who are pri-
vate sector participants in this process. But we cannot assume
something that is not the case, and that is that they somehow are
in the same business as the U.S. Postal Service.

There is only one U.S. Postal Service, there is only one entity
with the burden and the responsibility given to them by the Con-
gress to deliver mail anywhere in this country, notwithstanding the
economics of it, and to do that in an efficient and an effective man-
ner. So I want to thank the Postmaster General, who we will hear
from, for his leadership. He is doing an excellent job and also keep-
ing us informed as it relates to his work.

I want to welcome, I understand we have a new committee mem-
ber, Mr. Miller, from Florida, who is not with us yet today, but wel-
come him to the subcommittee. There is a lot going on today. I
have Secretary Riley down the hall in another committee hearing.
But there is always a lot going on in the Congress so we’ll try to
manage it as well as we can.

I'll offer some formal remarks for the record, as we go forward.
And I look forward to being engaged in this activity. The postal re-
form is now fully on the front burner of the full committee. And
I think we can tell by the chairman’s presence here this morning
that he intends to have some action in this regard. Thank you.

Mr. McHuUGH. I thank the gentleman. I particularly thank him
for his very active leadership on this subcommittee and for his role
in assisting the effort that we’re all concentrating on and the pur-
pose for our meeting here this morning. Let me yield now to the
dean of the New York State delegation, a good friend and certainly
a leader of longstanding on postal issues, a gentleman, as I said,
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from New York, Mr. Gilman, for any comments he may wish to
make.

Mr. GiLMAN. Thank you, Mr. Chairman, I'll be brief because 1
know we have some important participants this morning that we
want to hear from. I want to commend you and the ranking minor-
ity member, Chaka Fattah, for the wonderful work you've been
doing in taking what occurred over the last session, putting it into
the new revised H.R. 22, the Postal Reform Act, which I'm sure
with a lot of good work by all of us can help to make our Postal
Service even better.

It’s still one of the best in the world, and we commend our Post-
master General, who is here, for making certain that we are right
up there, up front, compared to other postal services around the
world, and I've had an opportunity to visit a number of them.

But I want to thank you, Mr. Chairman, for your persistence and
patience in the extensive work you've been doing to bring this
about. We know the kind of hard work it’s been in gathering all
of the evidence, and listening to all of the testimony.

As the chairman is well aware, there is a great need to ensure
that our Postal Service will be adequately prepared to meet the
needs of our ever expanding competitive market in the 21st century
and all of the technological improvements that are taking place in
communication.

Since serving on the initial House Post Office and Civil Service
Committee, and I see some folks who've been with us for a number
of years out there, I've been a strong advocate of making certain
that the Postal Service provide adequate service to its customers
for years to come while simultaneously maintaining a good work
environment that continues to honor its commitment to its employ-
ees. The biggest part of our Postal Service, of course, is over
700,000 postal workers who serve our Nation. And it’s so important
that they have input and that they be assured that there is input
in this measure.

I think the bill before us accomplishes a number of major goals,
and I'm certain we’ll hear some other proposals that should be
added. It’s important to note that the public and all postal stake-
holders have related opportunities to provide input and revisions
under H.R. 22, and I'm sure today’s testimony will give us some ad-
ditional constructive ideas. In fact, we’ve heard nothing but praise
for both the chairman and the open process from those who visited
with me to discuss this measure.

In that regard, I was pleased to be able to seek approval of an
amendment to this measure during our subcommittee’s mark-up in
the last Congress, which is included in the chairman’s introduction
of the bill to the Congress. That amendment protects the rights,
the privileges and benefits of both employees of the Postal Service
and the labor unions representing them, and stems from some of
the concerns that arose from the Postal Union in regard to the
postal regulatory portion of the bill.

Accordingly, with H.R. 22’s inclusion of that amendment, it’s now
the sense of the Congress that nothing in a Postal Rate Commis-
sion section should restrict, expand or otherwise affect any of the
rights, privileges or benefits of either employees of the U.S. Postal
Service or labor organizations representing those employees, as es-
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tablished under the National Labor Relations Act. And this meas-
ure may not be a perfect bill, but it’s close to one. I think the postal
community should support the shape and operation of our Postal
Service.

Remaining concerns can and I'm certain will be discussed as this
process continues in the subcommittee, in our full committee, and
onto the floor. And I want to again commend you for moving it for-
ward at this early stage in this session. And I encourage all parties
who want to be part of the solution to come to the table or, as they
say, “If you don’t come now the train will be leaving the station
very shortly.” Thank you, Mr. Chairman.

[The prepared statement of Hon. Chaka Fattah follows:]
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Mr. Chairman:

1 would like to join you, Mr. Chairman in welcoming Congressman
Dan Miller (R-FL), to our Subcommittee. Not only is this our first
hearing since we have organized, it is also the first hearing this Congress
on H.R. 22, the Postal Modernization Act of 1999.

Along with greeting our new colleague, I must also take the time to
welcome a new member of the Postal Rate Commission, Commissioner
Dana B. “Danny” Covington. Besides recognizing new members and
commissioners, I extend greetings to our panelists and look forward to
your testimony.

In reviewing the testimony to be presented today, I was struck by
how forthcoming your remarks are and how much of a “work in progress”
postal reform will truly be. 1 was also struck by the enormous job we, as -
Members of Congress have in making sure that the public -- not just the
mailers, competitors, and established postal community -- understands
and will benefit from postal reform.

Along that line, T have broken down the postal reform issue into
three key words: People, Prices and Service. My meaning is a bit
different from the words uttered by former Postmaster General Marvin
Runyon, who when calling upon Congress to “reform” the Postal Service
Reorganization Act of 1970, asked for regulatory relief in the areas of
“People, Prices and Products.”



60

As I see it, the task before us is to ensure the preservation and
continuation of universal service to all Americans -- to all people. And, to
do so at reasonable prices along with an increase in postal services
available to the public; not, a decrease or degredation in the quality.
and quantity of services rendered to consumers.

The people aspect also encompasses jobs -- postal jobs. Just how
will postal employees, the movers and carriers of our mail, fare? Will
their jobs shift to other areas, other companies or will they just disappear.
How will such change impact mail delivery, mail services and universal
service? These are critical questions which must be answered in our
quest to reform the postal service.

As the recent Associated Press poll released last month showed,
“almost three-fourths of Americans believe the Postal Service is doing
and excellent or good job.” When pressed, those polled indicated that
their biggest concerns are the speed of mail delivery, the cost of stamps
and counter service.

With that as our backdrop, I look forward to working with the
Chairman, my colleagues and those testifying before us, in refining postal
reform legislation. I am sure that Chairman McHugh would agree that we
have come a long way from the first time Marvin Runyon requested a
simplified and shortened rate making process, the ability to offer volume
discounts and bring new products to the marketplace in a more timely
mannet, and replace the current collective bargaining and grievance
arbitration process.

Thank you.
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Mr. McHUGH. I thank you for your comments here today, and
more importantly, for your work not just now but over so many
years on behalf of this very important organization.

Mr. GILMAN. Mr. Chairman.

Mr. MCcHUGH. Yes.

Mr. GiLMAN. If you'll forgive me.

Mr. McHUGH. Certainly.

Mr. GILMAN. I'm chairing a mark-up in my own committee, but
I will be coming back and forth and I will ask my staff to stand
by. Thank you, Mr. Chairman.

[The prepared statement of Hon. Benjamin Gilman follows:]
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iRemurks by Rep. Gilman
{H.R. 22, the Postal Reform Act
1September 24, 1998

|

i
{

THANK YOU MR. CHAIRMAN....

I AM PLEASED TO PARTICIPATE IN TODAY’S

iHEARlNG ON H.R. 22, THE POSTAI. REFORM ACT...

[ WANT TO CONGRATULATE THE CHAIR]\:AAN FOR
l%-ﬂS PERSISTENCE AND HARD-WORK DURING THE
L;’AST FOUR YEARS WITH REGARD TO THIS
[iiMPORTANT ISSUE. THOUGH, I WOULD EXPECT NO

[;;ESS IFROM A FELLLOW NEW YORKER.
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. AS THE CHAIRMAN IS WELL AWARE, THERE IS A
%GREAT NEED TO ENSURE THAT THE POSTAL SERVICE
EWILL BE ADEQUATELY PREPARED TO MEET THE
;NEEDS OF AN EVER EXPANDING AND COMPETITIVE
i[POSTAL SYSTEM MARKET IN THE 21ST CENTURY.
|

SINCE SERVING ON THE ORIGINAL HOUSE POST
(EBFFICE AND CIVIL SERVICE COMMITTEE, | HAVE
éEEN A STRONG ADVGCATE OF ASSURING THAT THE
Ei"OSTAL SERVICE PROVIDE ADEQUATE SERVICE TO
I’TQ CUSTOMERS FOR YEARS TO COME, WIHLE
glMUL'I’ANEOUSLY MAINTAINING A WORK
EiNVIRONMENT THAT CONTINUES TO HONORITS

COMMITMENT TO ITS EMPLOYEES.
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THE BILL BEFORE US TODAY, IS ONE THAT I

|
'BELIEVE ACCOMPLISHES THESE GOALS...

|
‘ IT IS IMPORTANT TO NOTE THAT THE PUBLIC
EAND ALL POSTAL STAKEHOLDERS HAVE HAD
}{EPEATED OPPORTUNITIES TO PROVIDE INPUT AND
EREVISIONS TO H.R. 22.

: IN FACT, Il HAVE HEARD NOTIIING BUT PRAISE
%OR BOTH THE CHAIRMAN AND HIS OPEN PROCESS
1%"ROM THOSE WHO HAVE VISITED WITH ME TO

]#)ISCUSS HR.22..



65

IN THIS REGARD, I WAS SUCCESSFUL IN SEEKING
%APPROVAL OF AN AMENDMENT TO HR 22 DURING
OUR SUBCOMMITEE’S MARK-UP LAST CONGRESS,
!WHICH HAS BEEN INCLUDED IN CHAIRMAN

!McHUGH’S H.R. 22 INTRODUCTION THIS CONGRESS.

i
i
!
i

» THIS AMENDMENT PROTECT THE RIGHTS,
T;’R]VILEGES, AND BENEFITS OF BOTH EMPL.OYEES OF
THE POSTAL SERVICE AND THE LABOR UNIONS
l%{EPRESENT]NG THEM, AND STEMS FROM SOME
(’?JONCERNS THAT AROSE FROM THE POSTAL UNIONS
\’E’VITH REGARD TO THE POSTAL REGULATORY

PORTION OF THE BILL.
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' ACCORDINGLY, WITH H.R. 22's INCLUSION OF
’MY AMENDMENT, IT IS NOW THE SENSE OF THE
%CONGRESS THAT NOTHING IN THE POSTAL
EREGULATORY COMMISSION SECTION SHOULD
i_RESTRICT, EXPAND, OR OTHERWISE AFFECT ANY OF
THE RIGHTS, PRIVILEGES, OR BENEFITS OF EITHER
iEMPLOYEES OF THE UNITED STATES POSTAL
éERVICE, OR LABOR ORGANIZATIONS REPRESENTING
éMPLOYEES OF THE UNITED STATES POSTAL SERVICE

AS ESTABLISHED UNDER THE NATIONAL LABOR

RELATIONS ACT.
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" HR.22 MAY NOT BE A PERFECT BILL, BUTIT IS
CLOSE AND ONE THAT [ THINK TI{E POSTAL

\COMMUNITY SHOULD SUPPOR'T 10 SHAPE THE

bPERATION OF THE NATION’S POSTAL SYSTEM...

REMAINING CONCERNS CAN AND [ AM SURE
WILL BE DISCUSSED AS THE PROCESS CONTINUES IN
';;I“HE SUBCOMMITTEE, FULL COMMITTEE, AND ON TO

THE HOUSE FLOOR.
ACCORDINGLY, I ENCOURAGE ALL PARTIES WHO
WANT TO BE PART OF THE SOLUTION TO COME TO

THE TABLE OR BE PREPARED TO BPE LEFT BEHIND.

THANK YOU....
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Mr. McHUGH. I understand. You have my proxy, Mr. Chairman.
With that, I'd be happy to yield to one of the few Members that
I'm aware of that actually lobbied to get on this subcommittee. I'll
leave it to you what that says about him. I think it makes him
pretty special, but that’s one person’s opinion. The gentleman from
Ohio, Mr. LaTourette.

Mr. LATOURETTE. Thank you, Mr. Chairman. Under unanimous
consent request, I'll submit my remarks for the record. I would like
to say this is the only subcommittee that I requested and Chair-
man Burton was kind enough to give me additional responsibilities,
as well, not requested, but I look forward to serving him.

The reason I picked this subcommittee is not only because of the
important work that the Postal Service does and all of the indus-
tries and businesses that rely on the Postal Service, but also be-
cause of my admiration for you and the ranking member, Mr.
Fattah, and the extraordinary work that I witnessed in the last two
Congresses on H.R. 22, which is the only time that I've been here.
And if you are going to stick it out and get postal reform through
the House, the Senate, and signed by the President, I'm going to
be here with both of you and we’ll all do it together. So I thank
you for that.

Mr. McHUGH. I thank you very much. We're looking forward to
your presence. You are an invaluable part of this effort. So with
that, again, Mr. Postmaster General, welcome. It is always a pleas-
ure to have you here with us. As I noted, this is our opening salvo
for the 106th Congress, and, of course, your first appearance in this
new session. So we're looking forward to your comments.

The rules of the full committee, as those who have been to these
hearings in the past recall, require that all witnesses be sworn in
before they present oral testimony. So with that I'd ask you to rise
and repeat after me.

[Witnesses sworn.]

Mr. McHUGH. Let the record show that the witnesses have re-
sponded to the oath in the affirmative. And with that, Mr. Post-
master General, without further adieu let me turn our attention
and the floor to you, sir, and welcome.

STATEMENT OF WILLIAM HENDERSON, POSTMASTER GEN-
ERAL, ACCOMPANIED BY MARY S. ELCANO, SENIOR VICE
PRESIDENT AND GENERAL COUNSEL, U.S. POSTAL SERVICE

Mr. HENDERSON. Thank you, Mr. Chairman, and thank you for
the opportunity to testify today. My written testimony I'll submit
for the record, as I have in the past, rather than read back to you
a speech you've read, which to me seems a bit boring. And I want
to introduce Mary Elcano. Mary is our general counsel and she is
head of the team that drafted the amendments that we make to
H.R. 22.

Mr. McHUGH. Yes. I welcome you, too, this morning, Ms. Elcano,
and look forward to your legal interpretations as they may occur.

Ms. ELCANO. Thank you.

Mr. HENDERSON. For the record, I'm not a lawyer. I do want to
make some general comments. I do want to go back about 5 years.
We were sitting in a room at Postal Headquarters, and we were de-
bating which of two schools of thought ought to be adopted by the
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Postal Service, and that was a debate that was occurring among
our Governors too.

Our two schools of thought were, one, to just leave the Postal
Service alone, allow it to atrophy, through electronic diversion of
competitors, not change anything.

The other one was to say that universal service should be pre-
served. Universal service is not defined that often, but I think at
the core of universal service is regularly scheduled delivery and col-
lection of mail throughout this country so that a mail carrier will
go down your street, whether you have one piece of mail or no mail,
to check on it. It’s hardwired delivery throughout the United
States. It’s not maximized for profit, it’s sitting there to provide
service.

In discussing this, we, along with all the posts of the world hav-
ing the same discussion, decided that the U.S. Postal Service is an
American treasure. It’s an institution that ought to be preserved.
It’s vital to this economy. It has a work force of over 700,000, and
that stretches to millions of people in this country for employment,
millions, along with the industries it supplements.

So out of that came the need to be more commercial, and that
need was recognized at the same time around the world. And the
Postal Service became more commercial at the same time. What
was also happening with the U.S. Postal Service is that its quality
was being upgraded. And its quality was becoming very, very com-
petitive, and its quality improved in terms of timely delivery.

It started to affect private sector competitors who, heretofore,
had not really focused on the Postal Service because it was not an
alternative. Suddenly it became an alternative. So that creates
some complexity to this discussion about universal service and
about preservation of the Postal Service.

You very wisely introduced a bill for postal reform. In the mean-
time, posts around the world began to do their own reformation.
Suddenly, what had in the past been bureaucratic, kind of slow
moving entities, out of that reformation suddenly came highly com-
petitive institutions in countries all over Europe and around the
world.

A classic example of that is a reformed German post, Deutsche
Post, whose postage is 66 cents, equivalent to our 33 cents, who re-
cently bought a $1 billion business in England, a logistics company,
at a time in which England couldn’t invest money like Deutsche
Post. I happen to have been with John Roberts, who is the head
of Royal Mail, and Klaus Zumwinkel, who is the head of the Ger-
man Post.

As a result of that investment in England by the German Post,
Parliament gave Royal Mail the right, almost immediately, to do
similar kinds of investments. And they bought the third largest
package delivery outfit, “they” being Royal Mail, in Germany. This
commercialization of posts around the world is changing the entire
environment.

The United States private sector package delivery outfits, who
have been in Europe and around the world for a long time, are sud-
denly seeing, and rightfully so, these postal entities as being very
strong competitors. Very strong competitors. Now, these postal en-
tities around the world are now focused on each other. A little bit
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of chest beating is going on in Europe. But within 3 years, I predict
they will be focused on the United States.

They are going to be focused because this is the mother lode of
market opportunity. They will come over here, they will be private,
they will be highly capitalized, and they will be in the marketplace
competing. So as a consequence of this, our current U.S. competi-
tors are leery of freeing a postal service commercially. They are
leery because of the model they have seen. They have seen postal
services around the world become very competitive.

But I say to you today that it’s just as important for the Postal
Service to be reformed to save universal service. That universal
service, regularly scheduled delivery and collection throughout the
United States, is just as important today, if not more important
than it was 5 years ago. And the forces that you observed 4 years
ago in the submission of this legislation, that is the electronic ero-
sion of mail.

Five billion dollars are in the mail stream in the form of pay-
ments. Another $10 billion are associated with those payments.
And there is no question that bill payment has some momentum
to move electronically. That hardwired infrastructure of universal
service would take a big hit from a pricing point of view, if that
$15 billion were allowed to go away without some market improve-
ment, some allowance for the Postal Service to be more competi-
tive.

So when we view H.R. 22, we desperately think that to salvage
the organization of the U.S. Postal Service, to keep it viable as an
entity in America, that some commercialization of the Postal Serv-
ice should occur. So we welcomed H.R. 22, and we submitted some
30 amendments, that Mary and her team drafted, to make H.R. 22
as useable as possible, as workable and as manageable as possible
so that this entity would stay viable.

It is very important, as it was 5 years ago, to have a healthy U.S.
Postal Service. I thank you Mr. Chairman for inviting us, and that
concludes my comments.

[The prepared statement of Mr. Henderson follows:]
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STATEMENT OF POSTMASTER GENERAL WILLIAM J. HENDERSON
ONH.R. 22 ’
BEFORE THE SUBCOMMITTEE ON THE POSTAL SERVICE
COMMITTEE ON GOVERNMENT REFORM
HOUSE OF REPRESENTATIVES

FEBRUARY 11, 1999

Good morning.

Mr. Chairman, you have entitled H.R. 22 "A bill to modemize the postal
laws of the United States." Postal modernization is important for a number of,
reasons, which I'd like to discuss today. This will underline where the Postal
Service is coming from on this legislation, and why we are so serious about
pursuing postal reform at this time.

First, the Postai Service matters. That's why ali of us in this room are

here--
« the nation's largest customer base, and its largest civilian labor force
® over 765,000 career employees
« serving ali of America, more than 130 miilion households and
businesses daily
» delivering, on average, 630 million pieces of mail every day
s about 41 percent of all the mail volume in the world.
America's business -- much of it, obviously -- is in the mails. Our
generation of Americans has inherited the best postal system in the worid. Mail is

a central part of the national infrastructure on which the U.S. economy's giobal
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competitive advantage is based, heading into the twenty-first century -- which
leads to the second point:

The new century will absolutely require competitively superior methods
and results from postal systems everywhere. This is inevitable. The pace of
technology, the globalization of markets, the supremacy of the consumer - all
demand it. Keep up or stand aside - those are the alternatives in ail phases of
the economy, including ours.

The more forward-looking postal administrations around the globe are
aggressively restructuring. They are getting ready to prove they can perform to
private sector, market-driven standards of efficiency and customer service. And
still cover their traditional social obligations for universal service, at the same
time.

In the United States we have the advantage of the strongest revenue
base plus a good start under the structures put in place by the Postal
Reorganization Act. We may have the lead in embracing the benefits of
technology, and customer-driven methods such as work-sharing. Our challenge
is to find the right mix of forward-looking reforms so that twenty-first century
postal services will match twenty-first century expectations. We must accomplish
this in a manner consistent with the values and traditions of this country.

H.R. 22 is the mark of your efforts, Mr. Chairman, to move the postal
community toward an acceptable, modern package of reforms. The diversity of
interests involved in postal issues makes it impossible to get the perfect outcome

from any of our perspectives. But our common stake in this system bonds us
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together in the need to make prbgress. Even our competitors all depend on
regular mail service.

H.R. 22 offers a framework for building a coherent and usefui reform
package to start the next century. The directions taken in the bill may not be the
only way to pursue reform, or the end point where the Postal Service will need to
be some years from now. But we think the bill's principle elements can provide a
basis for positive, sensible reform.

* A price cap feature, along with baskets, indexing, productivity offsets, and
incentive-based compensation, has the potential for improving efficiency and
providing our customers more predictabiiity for their postage costs.

o Some maodest additional pricing flexibility shouid increase opportunities for
our customers, by improving our responsiveness to market conditions.

e Transparency in the costs and financing of competitive service offerings
should provide public reassurance that these services will avoid cross-subsidies
and make a reasonable contribution to institutional costs. Our competitors and
our customers are entitied to this protection.

e Universal service requirements would be retained, assuring that all of
America will continue to have good access to postal services, with some further
study and definition.

The bill would radically alter the way the Postal Service has been financed
-- in recent years with considerable success. Some say the legislation gives the
Postal Service too much: too much freedom, too much flexibility, too much

comfort. As | see it, this view misses the point. The object of a price cap is o
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eliminate cost-of-service ratemaking. For the first time, there would be no legal
guarantee that the Postal Service can meet its costs and pay its bills by raising
rates. Financial success will depend on performance. In an economy where high
tech now drives advances in productivity, can a labor-intensive delivery servfce
keep up? 1think we have to. The concept of the bill adds only some very
circumscribed pricing and testing flexibility, to help the Postal Service respond to
the market, and where our services are competitive, to allow us to compete fairly.
Why give up a financing structure that still works pretty well? Because like
everybody else, the Postal Service has to learn to be more efficient, more
nimble, more customer-focused, more market-driven in the years ahead. But
before we abandon a ratemaking system that is getting the bills paid, in order to
try something more challenging, let's make the new structure as fair and as
realistic as we can. A postal system that atters to America depends on it.
Going back to last year, the Posfal Service has shared several specific
areas of concern where we are convinced progress remains to be made for the
core elements of H.R. 22 to fulfill their promise in a workable and realistic form.
We have circulated a number of specific amendments for the consideration of
the postal community and the Subcommitiee.
¢ The central division of postal services into competitive and noncompetitive
categories, and the rules that apply need to be more pragmatic. Pricing
structures should be able to reflect the changing demands of the marketplace,
while affording protection both for competition and for customers. We would

restructure the division of products for more balance. We would accept the
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artificial equal cost coverage rulé with some clarification, as a starting point for a
transitional period.

» During the transitional period the Postal Service would develop, and with
approval of the Postal Rate Commission would implement a process for
separating the costs, revenues, and financing of competitive products from those
of noncompetitive products,

+ We can accept the concept of a corporation to provide additional separation
for nonpostal activities. This could be a test vehicle for future reforms, provided
the corporation has reasonable access to sufficient funding.

» The basket and rate band provisions associated with the price cap forthe
noncompetitive category should respect traditional protections for particular
types of mail. At the same time, drawing on experience in other regulatory
systems, the process should promote efficiency through a moderate amount of
pricing flexibility around the rates for commercial mail, Negotiated Service
Agreements should have workable boundaries so that they will provide
incentives for productivity.

¢ The bill should strike a balance between a reasonable regulatory role for the
Postal Regulatory Commission, and an appropriate management role for the
Postal Service Board of Directors. We respect the Commission's need for
increased authority in some areas, commensurate with its responsibility to
monitor proper function of the price cap on the noncomipetitive side of the house,
and to protect against cross subsidy. For the legislation to deliver the internal

incentives for efficiency and productivity which it strives to instill, it must also
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assure that the Board has the roc;m 10 manage the Postal Service and to
structure its competitive product offerings.

The Postal Service has sought to engage with all interested parties -- our
employees, mail users, competitors, and with the Subcommittee's staff - to
explain our concerns and proposals and to search for common ground. The
Postal Reorganization Act has achieved notable success over nearly a 30-year
period, by and large, becauss of the broad consensus that developed around the
directions of the reforms undertaken by that Act. A reorientation of the Postal
Service to a higher level of expectation in terms of efficiency, market orientation,
and competitiveness, will not be comfortable -- as I've said -- or easy. Substantial
agreement within the postal community about what should be achieved by
reform, and how to go about it, is essential to reach the progress that is needed,
in my opinion. While discussions so far have been useful, more remains to be
done to reach the level of consensus that seems required.

Mr. Chairman, the Postal Service is committed to see this reform effort
through. We will assist the Subcommitiee and work with all of the stakeholders
in every way we can to complete this work. For the twenty-first century, no less

than before, America deserves the best postal services in the world.
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Mr. McHUGH. I thank you for your comments. As those who have
read your testimony understand, as I do, you have, I think, a very
interesting and very studied perspective on this. But I do think it’s
important to place a couple of things onto the record and to clarify
where possible, and where I certainly think it’s necessary.

I've spent, as my grey hair will attest, quite a few years of my
adult life in the business of politics in dealing with people writing
down your words and reporting them at a later time. I always be-
lieve what I read, but I am always willing to learn more than what
I've read. But there was a recent article that quoted the following:

Major mailers active in postal reform efforts are beginning to
suspect that the Postal Service wants to kill H.R. 22. The mailers
point to the latest batch of Postal Service proposed amendments.
And when the Senior V.P. of Legislative Affairs told the MTAC
meeting, These amendments are “do or die” for the USPS. Well, it
had people thinking “die,” as in die on the vein—“vein” a little
Freudian slip there—“die on the vine.”

Some attendants who were confused by the comments followed
up with phone calls to Legislative Affairs staffers. That’s right,
they were told, without the USPS proposed amendments, H.R. 22
is not helpful to the Postal Service, end quote. And it then goes on
to point out that not all stakeholders are convinced of this line of
reasoning, the debate about the amendments, et cetera.

So I want to make it very clear here today, one way or another,
is it your and the Postal Service’s intent to kill this effort or are
you supportive of this effort as we are currently under way? And,
as a part of that, are we to understand that your position is that,
without all of the amendments that you have submitted, H.R. 22
is not helpful?

Mr. HENDERSON. Well, let me make sure that there is no ambi-
guity. We are absolutely, positively not out to kill H.R. 22. And,
second, as Chairman Burton said, this is work in progress. We un-
derstand that. And just as you wouldn’t draw a line in the sand
and say “do or die,” we absolutely are not going to do that. We've
submitted amendments that we think makes the bill manageable
from a Postal point of view. But absolutely it’s not a do or die situ-
ation.

Mr. McHUGH. Good. The record shall so state. You mentioned
the amendments. The amendments, as you are aware, have caused
a great deal of controversy. Without trying to read too much into
the fact that the vast majority of controversy we have become
aware of is in opposition to the amendments, that’s not surprising.
People rarely call you up and tell you you are doing a good job.
They like to tell you just the opposite.

But I'd like to spend a few moments, before I begin to yield to
the other members, and having you present, with an opportunity
to go onto the record as to why you think some of these amend-
ments are important and in what way they might work. For exam-
ple, one of your amendments proposes to move just about all prod-
ucts outside the statutory monopoly to the competitive category.

The concern is, to many mailers and policymakers, that the Post-
al Service, for many of these products and services, is the only hard
copy provider. If not in law, certainly in reality. So, in other words,
even in the absence of a statutory monopoly, the Postal Service
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really does hold what they view to be dominant market power over
those customers, newspapers, magazines, those kinds of deliveries,
and such.

The bill, as it currently stands, establishes a market dominance,
a fact test for the regulatory criteria for assigning products to ei-
ther non-competitive or competitive. But in your amendments you
change that. The question that it presents, and the concerns we’ve
heard, is simply why should the determination of whether the Post-
al Service product be competitive or non-competitive come from the
Service’s own regulatory definition of a letter rather than from
some objective fact of the marketplace?

Mr. HENDERSON. Go ahead, Mary.

Ms. ELcANO. What our difference in the amendments versus H.R.
22 is that the products we move over from the non-competitive to
the competitive are international, heavy First Class Mail, proxy
statements, if you will, something like that, and some of the special
services. And what’s there already is priority mail, express mail,
parcels, you know, et cetera. So our view is to move over those
products which are positioned where there is competition emerging
or constant competition, is consistent with having express mail, pri-
ority mail, parcels. The other rationale for that is in reference to
the equivalent contribution test that comes into the competitive
area, that there is some need to have a balance against that which
we consider a very serious and a very strong condition for competi-
tion. To move those products over there make it more into a situa-
tion where we think the Postal Service can better survive and bet-
ter compete, as well as meet the obligation for universal service.

Mr. McHUGH. I understand. I don’t have an objection with the
intent. Clearly, the outcome of the provisions of H.R. 22 are to
make those kinds of determinations. Where they exist, by a for-
mula, a market test, rather, those move over. But concerns of some
people are that, and you used international mail being placed in
the competitive category, now there is no statutory protection, I'll
grant you, of a monopoly for the Postal Service. But I think you’d
agree, and if you don’t, please say so, that on market dominance
there is no alternative for international mail, single mail piece. I
mean you're

Ms. Ercano. Well, I would have agreed with you up until re-
cently. We recently concluded—are in the process of some litigation
with a particular mailer. As part of some discovery in that case,
there was evidence that, in fact, they are doing some single piece
mail in international. So I think it’s not a non-competitive area. It
is with competition, in other words, is what I'm saying.

Mr. McHuUGH. Well, you've got a court case trying to determine
that, but a single court case. I don’t want to argue this ad nauseam
but the fact of the matter is, in spite of your recent single example
where you've got a court case, the overwhelming evidence is you
have a market dominance in that field. But the point being the con-
cern that many have and that is, why should the Postal Service
through its own discretion be the determinate factor here? Why not
allow the current formula under H.R. 22 to prevail? And you've
made your points. If you’d like to expand on them?

Ms. ELcANO. The last piece would be just the general policy over-
view on that. And that is, to the extent that something is not high-
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ly regulated today, we wanted to preserve that status quo and not
move it into a more highly regulated area, so we conceptually left
international into the competitive area. But I think you've
expressed

Mr. HENDERSON. I might add, Mr. Chairman, from a practical
point of view, single piece international is a dying creature. There
is a huge amount of erosion in that today electronically. And in a
few years that will be a rarity, except for packages, which is highly
competitive.

Mr. McHUGH. So the amendment is a dying amendment, that’s
my interpretation. These are highly technical, and I want to submit
a number of these for the record. I want to ask one more and then
I will move to my colleagues. Then if we have some time, perhaps
I can ask more questions.

But one of the main objectives of H.R. 22, and one of the main
justifications with respect to price capping and banding and dra-
matically altering the PRC’s oversight role with respect to the set-
ting of the price of postage, is to provide predictability to your cus-
tomers and, also, I would argue, to provide more affordability. Not
that you’ve been unaffordable, but to suggest to them that under
this new system you’d be more insulated than you are today from
the possibility of large, perhaps unaffordable rate increases. Would
you agree with that?

Mr. HENDERSON. Well, the amendments that we propose, where
we have bands and baskets, would allow us the kind of balance be-
tween flexibility and predictability. And we think that we can live
with the amendments, the five baskets versus the four, the adding
of the non-profits, and the protections of Aunt Minnie in basket
one, we think that we can operate within those. And one of the im-
portant principles of that structure is being able to average the
rates within the baskets so that you have some flexibility within
those bands.

It’s one of the difficulties of the bill and what we tried to think
through when I discussed with Mary the philosophy of the amend-
ments, is to make sure that we can manage the Postal Service.
Make sure that we don’t come out with a re-regulated entity that’s
simply ineffective. And that’s a very important principle. And I
think you have to use your own management experience in trying
to interpret this. It’s a difficult task.

It’s a very complex bill and your staff has been very cooperative.
But it is a very complex subject to try to figure out when it’s said
anl(li‘? done and the bill is in concrete. You know, will the car still
roll?

Mr. McHUGH. And I appreciate that. Again, we're trying to, our-
selves, reach that balance where we provide the Postal Service with
our stated objective of the kind of flexibility that you, in all likeli-
hood, need to continue to compete but, as the chairman and others
have suggested, at the same time ensuring that you compete fairly
Whﬁre that is possible. And that there are consumer benefits as
well.

One of the concerns we've heard with respect to another of the
amendments, and you spoke to it, is that under your proposal that
you have what you describe as flexibility, but they would describe
as a considerable amount of leeway above the stated caps of 1%
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percent or more. That, coupled with the fact that you can bring in
previously banked, unused cap allowances, takes away that pre-
dictability and, they would argue, perhaps that affordability as
well.

So it’s very troublesome to those people, and I want to be up
front about it, it’s troublesome to us as well. Because it does dimin-
ish, at least, and perhaps for a good reason, and you stated a rea-
son, but nevertheless it does diminish two of the justifications for
reconfiguring how you receive your rate increases presently. We're
going to need to talk about that further.

Mr. HENDERSON. And I think, Mr. Chairman, pricing flexibility
is one of the cornerstone elements that we started with, prices,
products and labor. And our having pricing flexibility is very im-
portant to our remaining a viable organization. I think we’ve had
a very satisfactory arrangement with the PRC. It has certainly
been during my tenure as COO and CEO.

But the ability to negotiate prices with customers or to pass on
the values and the NSAs that you provided in the bill, is very im-
portant to future Postal health. The foreign postal administrations
that come on our soil are going to have commercial freedom, abso-
lute freedom to do whatever they want to do. We at least have to
be in the ring with them.

Ms. ELcaNo. If T may, Mr. Chairman, the other points you are
raising about the caps above the caps. You can imagine when we
first started this approach, we had to get some outside consultants
to assist us in understanding some of the principles, understand
your bill, understand the principles, and craft a response to that.
And how they advised us, in terms of telecoms and public utilities,
other areas, was that in fact to manage within the baskets, you
really needed some flexibility to de-average, and that could even in-
clude going above a cap in terms of some of the percentage.

So what we did was to try to design it—and I think that we were
advised that in some industries, telecoms, they go up as high as 3
or 4 percent above the cap on occasion. And so what we tried to
do was to design a bill that reflected the Postal experience, if you
will. So the Aunt Minnie basket, No. 1, has no ability to go above
that cap. The more commercial baskets two, three and four have
an ability of 1.5 percent. And the fifth basket is 0.5 percent which
is the non-profits.

Our view in trying to design that was to pick very tight, tight
bands if you will, a tight framework. And within that to try to have
a weighted de-average, a weighted average of volume, of revenue
weighted averaging within the activities, and take it down to the
rate cell, to the rate average piece so that there can be as tight a
band, as tight a control on that as possible.

But they convinced us. And it is somewhat of a leap of faith for
us because our industry doesn’t practice or perform in this area in
that way. And so, given the expertise we had, that was also part
of the basis for our amendments.

Mr. McHUGH. I certainly understand how that kind of flexibility
would be attractive to a management structure. I have no doubt
about that. But I want you and I feel confident you understand
that the kind of flexibility that you are speaking about, while
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sounding small in percentages is large in terms of the entire struc-
ture of the bill.

And it has to always be coupled with whatever bank of previous
unused CPI cap you may have used. So, I mean, for mailers, par-
ticularly small mail-dependent businesses, this is a very troubling,
uncertain part of the waters about which we’ve heard a great deal
of concern.

I may not know much—I will state it differently—I do not know
much about utility regulation or deregulation, but with 30 years in
politics I know a little bit about PR. I respectfully suggest the last
people you want to emanate in the customers’ eyes are the utility
industries. But do as you will. With that, I will be happy to yield
to the ranking member, Mr. Fattah.

Mr. FATTAH. Thank you, Mr. Chairman. I had a visit from the
postal leaders from France. And they were here in our country ex-
amining the operations of the U.S. Postal Service, which they used
as a bench mark from which to try to determine how they could
provide better service to the people of their country. Somehow I
wished that I had done better in my high school french class. But
we had a facilitator that helped us communicate.

There was a recent AP poll that you didn’t have to use a foreign
language to interpret, and I know there is a lot of interest here in
the Capitol these days in not paying attention to polls, but this one
said that three-fourths of the American people thought that the
Postal Service was doing a very good job.

I use those two comments to really kind of get into this a little
bit. And I'm going to try to talk in english so that people can un-
derstand what’s really going on here, because I think that the
chairman is absolutely right that there is room and a reason for
reform.

But sometimes the best efforts at reform lead to retarding proc-
esses rather than moving them forward. And we have to be careful
here since we’re dealing with an item, a public good that I think
is essential to our economy and is also a responsibility that no one
else in this business has, which is this notion of universal service.
So I just want to walk through this. The U.S. Postal Service as it
is presently constituted doesn’t receive any public subsidy for its
operation, is that correct?

Mr. HENDERSON. Yes. Except for the blind and frank mail there
is no real public subsidy. We live off our revenues, that’s absolutely
accurate.

Mr. FATTAH. OK. So you've got 700,000-plus employees, you've
got a service that you provide, you collect revenues from it that es-
sentially pay for this operation?

Mr. HENDERSON. That’s correct.

Mr. FATTAH. But unlike a private concern, you also have some
responsibilities that are given to you by the Government, one of
which is this notion of universal service?

Mr. HENDERSON. That’s correct.

Mr. FATTAH. To deliver mail to anywhere in the country, not-
withstanding the economics of it, right?

Mr. HENDERSON. That’s right.

Mr. FATTAH. I don’t know if it was Ralph Waldo Emerson or
someone else who said, “If I make my home in the forest.” You
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know, if somebody wants to live wherever they want to live, wheth-
er they have a better mouse trap or not, you have to deliver the
mail to them?

Mr. HENDERSON. That’s right. Everywhere, everyone, every day.

Mr. FATTAH. And now in addition to which the Congress has put
other limitations on your operation, which is that you can’t close
a post office because it’s not economical.

Mr. HENDERSON. That’s in the law, that’s right.

Mr. FATTAH. Is that right?

Mr. HENDERSON. That’s accurate.

Mr. FATTAH. You can have a post office in one location in which
the services that are being sold to the public there are not keeping
pace with its cost, but you have to operate it?

Mr. HENDERSON. That’s right. The 20,000 smallest post offices of
America do not take in enough revenue to cover their expenses,
that’s accurate.

Mr. FATTAH. OK. So now on the other side of this, there are a
few things that you do which there are people in the private sector
that do it, and those are what are being discussed as competitive
items in this basket, right?

Mr. HENDERSON. There are very few things that we do that don’t
have some form of competition, be it head to head competitors or
alternatives.

Mr. FATTAH. OK. So these services, you have to perform at a rate
and at a price which is sensitive to your competition in the market-
place?

Mr. HENDERSON. That’s right.

Mr. FATTAH. And this is like the overnight mail and special serv-
ices that, particularly, business customers are interested in?

Mr. HENDERSON. That’s correct. Priority mail is in that category.

Mr. FATTAH. So now when you provide these services to—well,
let’s start here. If you didn’t provide these services and you didn’t
have the revenues that were generated from those services, the de-
livery of a First Class letter to an everyday American, would it cost
more or less?

Mr. HENDERSON. It would cost more. And there would be no real
pricing sensitivity in the marketplace. There would be no not-for-
profit product, so all of the products would likely be higher priced
than they are today.

Mr. FAaTTAH. Well, now, as we go forward in this reform, this
H.R. 22, here are some things that the Postal Service, that you
think are very good about H.R. 22, at least move us in the right
direction. There are some amendments that you suggested for
modifications. It would be helpful for me if you could outline where
you see the major impact of H.R. 22, unamended, for the Postal
Service and for its customers.

Mr. HENDERSON. I think that the biggest issue which precedes
H.R. 22 is embedded in H.R. 22, and it’s what we've submitted
amendments for, it’s pricing flexibility. If we need that pricing
flexibility in order to stay competitive in the marketplace, and
that’s not a complex notion, and I understand——

Mr. FATTAH. It’s not complex for those of us who are fortunately
or unfortunately mired down in these issues. But for the general
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public, right now what happens when you want to change prices?
This issue of flexibility in pricing, can you talk about it in English?

Mr. HENDERSON. Well, today we have two models for setting
prices, one in international, in which our Governors can approve a
price increase, and the second one is the Postal Rate Commission.
As I said earlier, the Postal Rate Commission, during my experi-
ence, has been a very responsible body.

What we’re interested in, though, is more particular rates for in-
dividual mailers, the ability to pass on savings of their efficiency
in the mail stream. Now we have one price fits all, or group pric-
ing. And our competitors, direct competitors in the marketplace,
have 100 percent pricing freedom. A product like overnight service
loses ground primarily because we don’t have the pricing flexibility
to give volume discounts and things like that. So pricing flexibility
is an important point to us.

Mr. FATTAH. Is there something else you'd like to add?

Mr. HENDERSON. No.

Mr. FATTAH. OK. Now, this issue of flexibility in pricing, you are
saying it’s for your best customers, in terms of volume, that you’d
like to be able to negotiate some type of individual pricing mecha-
nism?

Mr. HENDERSON. Right. Well, for all customers. I mean it would
be the large volume customers whose efficiency we’d like to pass
back to them in terms of pricing.

Mr. FATTAH. Now, at this moment you can’t do that at all?

Mr. HENDERSON. We can do it for groups of people, if we go
through the Postal Rate Commission. But we can’t negotiate face
to face, except in international where we do negotiate face to face
with customers.

Mr. FATTAH. OK. Now the Postal Rate Commission, which we’re
going to hear from in a little while, they handle your pricing issues
through a regulatory review process, they gather public response to
it. How long does that process take?

Mr. HENDERSON. Approximately 10 months and about 6 months
in preparation that we do internally to go to the hearing. And they
conduct a full hearing with all constituencies. And then they pro-
vide a recommendation to our Governors who make a final deci-
sion.

Mr. FATTAH. All right. Thank you very much. I'm going to yield.

Mr. McHUGH. I thank the gentleman. I yield to the chairman of
the full committee, Mr. Burton.

Mr. BURTON. Thank you very much, Mr. Chairman. I just have
a couple of questions I'd like to ask. First of all, you were talking
about the German Postal Service acquiring a private package deliv-
ery firm, and that triggered the English, the British, doing the
same thing. What I was wondering is you said that you want to
be competitive with them so that you don’t lose market share be-
cause they are going to be coming into the United States, is that
correct? I mean, that you want to have a mechanism to be competi-
tive with them?

Mr. HENDERSON. Well, they are here today in the United States.

Mr. BURTON. But they are going to be getting more market share
and you want to be able to make sure that you keep your percent-
age?
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Mr. HENDERSON. Well, I think it’s that this market in the United
States is viewed as the most lucrative in the world.

Mr. BURTON. Right.

Mr. HENDERSON. And, therefore, they will focus on the United
States both in shipping letter mail internationally. It is my belief
also that eventually they will focus on the package business which
not only competes with us but competes with UPS and Federal Ex-
press too.

Mr. BURTON. How would you envision the Postal Service being
competitive with them, what steps would have to be taken to be
competitive with them?

Mr. HENDERSON. I think, again, the real key is pricing freedom,
to be able to negotiate with your customers, like an L.L. Bean or
Spiegel, the ability to negotiate prices based on their efficiencies.
Everybody else in the marketplace, but the U.S. Postal Service,
today has complete pricing flexibility.

Mr. BURTON. So in order to be competitive with them you'd like
to have the flexibility, so that if you were bidding against them for
a contract you could lower your bid and be competitive?

Mr. HENDERSON. That’s right. It’s like selling. I'll give you an
analogy. If you were selling cars, as an example, and you didn’t
have any pricing flexibility, you would not be the alternative of
choice unless you had the highest value and it was obvious to ev-
eryone. And that’s what you get today with priority mail. I mean,
it’s a low priced, very high quality product. That’s why it’s growing.

Mr. BURTON. Well, the next question I’d like to ask then is, how
do the private sector carriers, like UPS and Federal Express, and
the others in the United States, if you are bidding against the Ger-
mans and the English and you are lowering your prices to be com-
petitive, how do they survive? I mean, don’t you have the ability
as a government entity to be able to cut prices below what their
pricing structure would allow?

Mr. HENDERSON. No. I don’t believe that to be true. I think the
question of the future of those two organizations is an important
one. I think that there is a threat that foreign postal administra-
tions, and I believe they believe this, will ultimately be a threat to
their existence. When they come into this country as, for example,
the Dutch have and bought MailCom, a major interest in MailCom,
they come with very deep pockets. And it is an important question
that you raised.

Mr. BURTON. I think that’s something we really ought to take a
look at because they’re competitors with the private sector in this
country, and then you are going to add to that through postal re-
form I think you hope, your ability to be competitive with those for-
eign entities, which puts additional pressure on the private carriers
in this country.

A lot of us believe that free enterprise is the best way for an
economy to flourish. And if the government sector comes in and is
able to drive the private sector out of business, then you end up
with government control over large segments of your economy, not
just the Postal Service but others.

So I'm just trying to figure out in my own mind how this is going
to work in the long haul, and that’s why I'm asking this question.
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Maybe you can flesh this out for me in the next few weeks by giv-
ing me more information. I'm not sure I'm going to get it all today.

Mr. HENDERSON. I can give you a twist on it today. The private
sector is primarily focused on business-to-business packages, that’s
the dominance. If you look at residential, they surcharge residen-
tial by adding $1, and in some cases $2, in some cases delivery
every 4 days. The Postal Service doesn’t have any of that business,
literally speaking. It’s focused on residential package delivery. So,
in a sense, they are not in the same arenas.

And if we'’re taken out of that business, if we’re not in the busi-
ness of package delivery, for example, then you have to take sev-
eral billion dollars and amortize it across the rest of the classes of
mail. And, to me, that doesn’t seem to be in the interests of the
American public to do something like that.

Mr. BURTON. I understand the example that you were using, Mr.
Postmaster, just a few minutes ago, was one of the mail order de-
livery systems companies. I think you mentioned Lands’ End?

Mr. HENDERSON. L.L. Bean, yes.

Mr. BURTON. Yes, L.L. Bean. And that is one that I think the pri-
vate sector has been, for the most part, delivering for. And so that’s
a concern. And I think maybe you can have your staff and you illu-
minate that issue a little bit more for me in the next few weeks.
I think it’s something that we really need to take a look at.

The other thing I was interested in was how this new formula
for postal rate increases works. And I was asking the staff up here,
when the chairman yielded to me. I really would like to know how
that works because I think maybe I'm wrong. I was trying to catch
all of what you said there a minute ago. I thought you said that
if you weren’t able to deliver the packages, and do your package
deliveries and the things that you've been doing, that the postal
rates for other classes of mail, like First Class Mail, might go up?

Mr. HENDERSON. That’s accurate.

Mr. BURTON. That is accurate. OK. I just have a couple of ques-
tions and they may be very academic questions. The Postal Service
for the last 2 or 3 years has had a fairly substantial profit. It was
about $1% to $2 billion 3 years ago, and about $1V%2 billion last
year. I think it was about $580 million just this current past year.
And yet they had a 1 cent per stamp delivery increase from 32 to
33 cents, and I could never figure that out.

If, in effect, the package delivery is helping make the First Class
Mail rates less, then how do you account for that profit. I just don’t
understand that. Maybe you can explain that to me?

Mr. HENDERSON. Well, the Postal Service enjoys, unfortunately,
a negative net equity, which means that we’ve lost more money
than we’ve made since 1971. And, obviously, we have a break-even
mandate. Additionally, we have some new capital expenditures,
such as our new point-of-sale system. We also have a $700 million
delivery confirmation effort that we are putting in place.

We are trying to upgrade the service of the Postal Service, and
the 1 cent was the smallest increase in our history. In fact our pop-
ularity with our customers, for the first time in our history, actu-
ally went up. And so we don’t think it’s a burden on America to
increase the price of postage.
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Mr. BURTON. I know. I was just questioning the necessity for the
rate increase since they’ve been in the black for 3 straight years.
And I think you amortize the things that you are talking about
over, what, about a 10 year period, or something like that?

Mr. HENDERSON. The $700 million is the outlay that we made to
buy the scanners, so it’s not depreciated over a period of time.

Mr. BURTON. OK. I guess that’s about all I need to ask about
right now, other than I'd still like to see that formula on how you
are going to increase the rates for First Class Mail and, I guess,
bulk mail and other mail. If the electronic mail takes a larger and
larger part of your volume, let’s say your volume goes down by 25
perceglt, does the formula include that being factored into the new
rates?

Mr. HENDERSON. Sure. If you lose revenue, and to some degree
much of our infrastructure is hardwired because of our universal
service obligation, and you have a break-even mandate, you have
to generate those revenues from some other source.

Mr. BURTON. So that’s why you think the package delivery is
very instrumental because if you lose market share in, say, First
Class Mail because of electronic transmissions then youre going to
try to pick that up through the package deliveries and others?

Mr. HENDERSON. We think package delivery is important because
we're the residential deliverer in America. We're the person that
goes by your house every day, by your mailbox.

Mr. BURTON. I understand. But you are anticipating that if you
lose market share in, say, First Class Mail that you are going to
try to pick that up through the delivery of the packages?

Mr. HENDERSON. Well, we’re going to try to grow, literally, all as-
pects of our business, but you are accurate in that statement.

Mr. BURTON. And one last question and then I'll thank the chair-
man. How much money did Postal Service pay in advertising for
package deliveries last year? Because I see that on TV all the time,
and I just wondered

Mr. HENDERSON. I don’t have that number off the top of my head
but I'll be happy to provide it.

Mr. BURTON. Somebody told me it was around $230-some million.

Mr. HENDERSON. Not for packages alone, no. No.

Mr. BURTON. I'd really like to have that figure. If we could get
that, Mr. Postmaster, I'd really appreciate it. Thank you very
much. Thank you, Mr. Chairman.

[The information referred to follows:]
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Mr. MCHUGH. Mi casa, su casa, Mr. Chairman. I think the chair-
man’s original first question brings up a good point, it kind of goes
to the issue of another of your amendments. As the chairman stat-
ed, certainly the Postal Service does enjoy the powers of a Govern-
ment agency, along with the statutory monopoly that you have
with respect to delivery mail.

One of the concerns that we’ve been trying to meet, and one of
the objections we've persistently tried to overcome, is that you
should not compete, as I think the chairman was suggesting very
clearly, with private companies while you use, particularly, your
non-competitive products to pay for the overhead costs, unfairly
pay. So the issue of how do we end cross subsidies has been an in-
tegral part of the debate, as I know you are aware.

H.R. 22 attempts to do that through the cost coverage rule
which, as you know, Mr. Postmaster General, is simply the require-
ment that the competitive products collectively must contribute as
a group at least an equal percentage of overhead costs as all non-
competitive and competitive products combined.

There is no way, it seems to me, we're going to be able to solve
the chicken or the egg debate that apparently has been going on
in this industry for years, where one side says you cross subsidize
and the other side says, no we don’t. So what we have been at-
tempting to do is not solve the debate, but to settle the argument
for the future through that cost coverage rule.

And yet, you, in one of your amendments, have suggested that
cost coverage rule be sunsetted after 5 years. And I believe your
contention—and if I'm misstating it, please correct me—but I be-
lieve your contention was that there are sufficient safeguards else-
where in H.R. 22 to prevent cross subsidies so that the cost cov-
erage rule is “problematic,” the word I believe your descriptive ma-
terials use.

So I'd like to have you expand upon that, because, as you've
heard from the chairman and I know you’ve heard, as we have,
from others, the issue of the activity of cross subsidies is a very,
very important one, and one that the cost coverage rule is intended
solely to address. If you sunset that after 5 years, the resulting
concern is that, well, there they go again. So could you comment
on that amendment and on the issue in general?

Mr. HENDERSON. Sure. First, let me say we are sensitive to cross
subsidies. Today in America, urban America subsidizes rural Amer-
ica because it’s very inefficient to deliver in rural areas. So there
is a built in kind of hand shake within the institution of the organi-
zation.

What we’re sunsetting after 5 years is the equal contribution, not
the issue of cross subsidy. The competitive and non-competitive
have to have an equal contribution. What we’re saying is that after
5 years we think that issue will go by the wayside. But we’re not
trying to hide some cross subsidy in the bill.

Mr. McHUGH. I'm not sure why you think it will go by the way-
side after 5 years.

Mr. HENDERSON. I think the organization will be fairly well de-
fined. Once the process is put in place to define the costs, which
we proposed in one of our amendments, because today we operate
under a set of institutional attributable costs that go into deter-
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mining a rate case, we assume that that whole assignment of a cost
is going to be examined.

We will cooperate with the Postal Rate Commission in putting
the process together to examine those costs. We will then hardwire
what our costs are, and there won’t be a question anymore of at-
tributable institutional costs. We will design that system.

Ms. ELcANO. The other safeguard, if you will, is that there is cur-
rently in H.R. 22 a requirement that those products cover their at-
tributable costs. And in our amendments we accept that and under-
stand the rationale for that, and so those are covered. Those are
reported to the Rate Commission. That’s the other safeguard that
exists in the bill.

Mr. McHuUGH. Well, again, the amendment, it seems to me, be-
comes more problematic than the problem you are trying to solve,
in that the cost coverage rule, as I've said repeatedly, is intended
to forestall a debate that has raged here and that seems to me has
no conclusion in terms of proving who is right and who is wrong.

So you institute a system that better defines the issue, No. 1 and
then, No. 2, requires that certain accounting things occur without
the assumption that the system will change or what you and the
PRC may or may not agree to. There are, apparently, a lot of
things that are embodied in a number of your amendments that
are making assumptions as to what may or may not exist a few
years down the road.

Now, I'm not saying youre wrong in those assumptions, but
those who are relying upon the service and upon the system that
we adapt to provide for them the kind of mail service they are ac-
f)lllstomed to and need, those kinds of assumptions are very trou-

ing.

Ms. ELcANO. There are a couple of other points and, again, it’s
in the eye of the beholder. As I behold it, it would look like this.
There is an acceptance in the competitive area that they would be
covered by anti-trust and anti-competitive statutes, and so there
viflould begin to be some other analysis and other forums to address
that.

The other thing we’re concerned about, why that 5 year rule is
in there, that 5 year sunset, is that some of the best information
that we can get, and different conversations with different experts,
is that maybe some of the bill payment activity that would go into
e-commerce, the bill presentment might have a 3 to 5 year horizon.

So to the extent that that begins to crush down in the non-com-
petitive side, there may well be changes in prices in the non-com-
petitive side that then become an anchor on the competitive and
drag it down in terms of pricing to the extent the equal contribu-
tion stays. And so, again, from our view of this, the equal contribu-
tion is not really fixing or defining cross subsidy at that point. It’s
a price definition, it’s a control on pricing in the competitive area
that’s different from being market driven, market based.

While we understand that there needs to be a transition, we
thought a 5-year time period was reasonable for things to begin to
settle out in terms of the e-commerce issue, in terms of setting up
systems that extend better financial accounting, better evaluation
of assets and liabilities, as well as some of the more specific prod-
uct pricing that would go on in competitive being market driven.
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The other view is that as you define H.R. 22 the competitive prod-
ucts would need to be funded eventually, not by the Federal Fi-
nancing Board, you know, not the Department of Treasury, but
eventually from the private markets. The view of the world from
the private, financial advisors tell us that you need to have a sys-
tem in place where it’s very clear who is funding what, who is bor-
rowing what, and who is paying something back.

And so, again, from our vantage point, putting all those factors
together, we thought a 5-year sunset lets the bill take its new
shape, lets the Postal Service adapt, addresses the cross subsidy
through the anti-trust, the attributable cost tests, which we would
be reporting to the Postal Rate Commission, and begins to put the
Postal Service in a position that if, in fact, there is a big drop off
in that protected non-competitive area, that it doesn’t drag down
the other part of the competitive.

Mr. McHUGH. Well, again, from a managerial perspective, I don’t
fault the Postal Service for wanting to have a bill here that pro-
vides them flexibility on the future as they may see it. But, as I
know you understand, not everyone shares that same set of as-
sumptions or sees that same vision.

Ms. ELCANO. That’s right.

Mr. McHUGH. So you are suggesting, I take it, that, if there was
a cross subsidy, that would be a violation of an anti-trust law?

Ms. ELcANO. I'm not sure that that would be the violation of the
anti-trust law. I think that what I'm saying is that we would be
subject to anti-trust laws. We understand that products have to
cover their attributable costs and that this is structured in a way—
I have zero experience in anti-trust law so I'd like to either reserve
an answer on that or just tell you that we understand we’ll be cov-
ered by anti-trust law.

Mr. McHuGH. OK. Well, you used that as an example of pre-
venting cross subsidies so I thought you were making a statement.
But I'm no expert either, that’s why I asked the question. Let me
move onto a final point, a final concern.

As you may be aware, if you are not, and others in the room you
probably will soon be, there have been a number of concerns raised
with respect to so-called “Title 39 provisions,” the current postal
laws that apply to the mailing of obscene and pornographic mate-
rials.

When we were first formulating this bill some 3 years ago, as we
did in a number of law enforcement areas, we went to the Inspec-
tion Service and others and said, “Is there anything, while we’re
at this activity of reform, that you might like to see enacted that
would make the job easier or more effective, et cetera?”

One of the things that the Inspection Service gave us was lan-
guage on how to redefine, in their opinion, more precisely the cur-
rent Title 39 provisions with respect to pornographic materials
through the mails, unsolicited. We were told that the language that
they presented would enhance their ability to pursue those kinds
of potential violators and ultimately to prosecute them. That lan-
guage has stood virtually unchanged in every version of H.R. 22 for
the last 3 years.

Recently a particular individual, but purportedly representing a
wider universe of individuals, has raised an alarm, saying, amongst
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other things, that the purpose of this redesignation of Title 39 is
to end effective enforcement over the mailing of pornographic mate-
rials—that the change would result in fewer, not more prosecu-
tions, that it would subject recipients of mail to all kinds of unsolic-
ited pornographic materials.

This is kind of off-the-beaten path with respect to Title 39, but
clearly something I am concerned about. When we are given lan-
guage by the Inspection Service, purportedly to toughen porno-
graphic mailing penalties, and there is even the slightest sugges-
tion that we are going in the opposite direction and that, as well,
there may be some hidden agenda as to why we are doing it, is dis-
turbing to me.

This is not something I would expect you to respond to in detail
today, although if you could, I would appreciate it. But, at a min-
imum, I would request on the record that you look at the language
of Title 39, perhaps discuss it with the Inspection Service, to en-
sure that the language is as you and the Inspection Service wish
it, and get back to us. And I’'d certainly appreciate it, if you have
any comments.

Ms. ELcANO. Just the main comment is you are absolutely right.
There is no intention to weaken that statute or enforcement of that
statute on behalf of the Postal Service. That we want to strengthen
it, not weaken it.

Mr. HENDERSON. We will provide you with a response.

Mr. McHUGH. I appreciate that. I yield to the ranking member,
Mr. Fattah.

Mr. FATTAH. I think it’s abundantly clear that there is significant
and sincere interest in the economic circumstances of UPS and
Federal Express. These are companies that I think you know com-
plement the economic activity in our country in a very significant
way.

They were established and conduct themselves in the business
arena where they’'ve made the decisions to get into this business
with the full knowledge of the operations of the U.S. Postal Service.
I mean, the U.S. Postal Service didn’t show up yesterday nor did
Federal Express or UPS.

I think it’s very important, as we go forward here, that we not
do permanent damage to the mandate given to the Postal Service
and its opportunity to meet its mandate with some ill fated at-
tempt to assist the private sector when the private sector is quite
capable of assisting itself in many respects. And I won’t bore you
with the details of this, but I just think we need to be careful as
we go forward.

It’s very important here, given what you've said, and I think
you’re right, that there are going to be more significant activities
from international competitors in this marketplace. And the whole
issue of both attributable costs, and cost coverage, and the like, we
need to, speaking in English, have people understand what it is
that we're talking about.

The first issue here is that we have taxpayers in this country
who today receive First Class Mail for 33 cents and in most cases,
90 percent or better, 1 day after it’s put in the mail box, it’s deliv-
ered. And to the degree that we make any of these changes, it
needs to be clear to people what impact it’s going to have on that
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service, which is principally the service that most people are in-
volved in in terms of the U.S. Postal Service. Is it going to cost
them more, and is the letter that they receive going to be received
in the same level of efficiency it is received now?

And then, as we move beyond that, you know, questions about
how the Postal Service interacts in the marketplace both among
your private sector competitors and now questions in terms of
international competition. So I want to thank you for your com-
ments today, but, obviously, we’re going to have a lot of work to
do as we go forward. It is of interest and of note that the U.S. Post-
al Service has these statutory burdens, that we talked about ear-
lier, but also has, I think, a responsibility to try to within reason
meet the terms of economic competition from those who decide to
compete with you.

I think there is a difference between those that decide to compete
with you and those you decide at some later date to then get in
competition with in the private sector. And I think that is a distinc-
tion to be drawn there as we go forward in this work. So, thank
you.

Mr. McHUGH. I thank the gentleman. Before I call for the second
panel, I had been handed a note that Chairman Burton had to go
on to another meeting. We appreciate his spending such a signifi-
cant amount of time with us.

But he wanted to clarify his request, Mr. Henderson, with re-
spect to the advertising costs. He wanted to make it clear that he’d
like the detail by product. In other words, I assume, as much a line
item by item breakdown as you could, rather than just a lump sum
advertising budget.

Mr. HENDERSON. We'll provide that.

Mr. McHuUGH. Thank you. With that, we do have a substantial
number of questions, as I'm sure you understand and as is the rule,
to present to you for the record. As you have done in the past, we
would appreciate your consideration of those and respond by pro-
viding us with that material as well.

Again, Postmaster General William Henderson, General Counsel
Mary Elcano, we thank you for being here this morning and, based
on your response to my very first question, I'm looking forward to
working with you further on H.R. 22.

Mr. HENDERSON. Thank you, Chairman McHugh. And I'm going
to be leaving, I have a commitment. It’s not out of lack of interest
in what the other witnesses say, but I do have a commitment out
of the country this evening. So “Adios” is not being uninterested.
Thank you.

Mr. McHuUGH. Well, we understand. Have a safe journey and
come back to us soon. Thank you.

[Additional questions for Postmaster General William J. Hender-
son and responses follow:]
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QUESTIONS SUBMITTED TO POSTMASTER GENERAL WILLIAM J. HENDERSON
IN FOLLOW-UP TO THE HEARING ON
H. R. 22, THE POSTAL MODERNIZATION ACT OF 1998

The PRC has testified that the Postal Service’s package of amendments to the ratesetting
process would: (1) eliminate those provisions that would provide an impetus for improved
productivity and lower rates, {2} eliminate those provisions assuring that the benefits of
improved productivity would be enjoyed by all mailers fairly, and {3} modify standards so
that bonuses would almost certainly be available even if the Service became less
productive. The PRC claims that amendments of this nature subvert the purpose of postal
modernizaticn and reform legisiation, and shouid be rejected.

The PRC get cut in testimony what it considers to be the bedrock principles of postal
reform. In brief, those principies are: (i) the Postal Service should remain a basic and
fundamental service provided to the people by the Government of the United States, and
as such, it should be operated in a fair and nondiscriminatory manner, (i) if the Postal
Service can be operated more efficiently, rates will not increase as fast as they would
otherwise to the bensfit of all stakeholders, and (iii) petition bety the Postal
Service and private enterprises should be as fair as possible.

Please respond to the PRC’s concern and discuss how the Postal Service’s proposed
amendments would, in its view, further the cause of postal reform to the benefit of the all
stakeholders.

Response;
In his February 11, 1992 testimony before the Subcommittee on the Postal Service, Postal Rate

Commission Chairman Edward J. Gleiman testified that the “bedrock principles of H. R. 22" are:

... first and foremost . . . that the Postal Service remains a basic and fundamental
service provided to the people by the Government of the United States, and as such, it
should be operated in a fair and nondiscriminatory manner. Mailers, suppliers,
competitors, and other interested citizens should have assurances that the Service will
perform its functions consistent with the policies set forth in Title 39.

The second principle contains two interrelated parts. If the Postal Service can be operated
more efficiently, rates will not increase as fast as they would otherwise, and this will
benefit both mailers and the nation as a whole; and, management and labor are most
likely to operate more efficiently if they can receive personal, financial rewards, in the form
of bonuses, for doing so.

A third principle is that competition between the Postal Service and private enterprises
should be as fair as possible. In colloguial terms: competition should take place on a

level playing field. H.R. 22 contains numerous provisions designed to level the competitive
playing field.

The Postal Service agrees that the principles enumerated by Chairman Gleiman are, and should
be, the guiding principles underlying any postal reform legislation. However, we disagree with
Chairman Gleiman's conclusion:

! “Testimony of The Monorable Edward J. Gleiman, Chairman, on behalf of the Postal Rate
Commission Before the U. S. House of Representatives, Commitiee on Government Reform, -
Subcommittee on the Postal Service,” February 11, 1999, pg. 3. -

1
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... that the Postal Service amendments are directly contrary to the bedrock principles of
H.R.22. [And}...would. .. srase many of the checks, and decalibrate many of the
balances, that have been . . . incorporated into the biff . . . .

The Postal Service proposed amendments to H, R. 22 with the goal of building on the aspects of
the bill that we believe further our shared goal of adapting the Postai Service to changing market
conditions. Our proposed amendments offer concrete proposals designed to:

—  Clanify certain provigions of H. R. 22;

- Increase pricing flexibility relative to the very limited flexibility offered by H. R. 22, and as a
result, better protect customers; and,

- Provide more workable cost tests.

The Fostal Service has not efiminated those provisions that would provide an impetus for
improved productivity and lower rates. We recognize the importance of a financial incentive to
encourage improved productivity within the Postal Service; however, the presumption of a
negative X-factor included in §3733 of H. R. 22 does not recognize the realities of the Pestal
Service's cost structure. Almost 80 percent of the Postal Service's costs are associated with fabor,
and most of these costs are subject to collective bargaining agreements. Accordingly, the Postal
Service does not have the same opportunities for productivity gains experienced by more capital-
intensive firms.

Economy-wide productivity growth is imbedded in the Consumer Price Index (CPI) and adjusting
this by an additional productivity offset or X-factor would “double count” productivity growth. On
average, the Postal Service’s productivity growth has been close to that of the economy as a
whole. If the productivity of the Postal Service exceeds that of the economy as a whole, the
Postal Service’s proposal allows a negetive adjustment factor to be established.

The Postal Service's amendments do not eliminate those provisions that assure that ail mailers
will enjoy the benefits of improved productivity fairly. The proposed rate caps for the five baskets
in combination with rate bands imposed on individual rates are designed to produce rales that are
fair and equitable for all mailers.

While the rate cap limits the average price increase for any basket to CPI - X, the rate bands limit
the change in any specific price. Under the Postal Service’s rate band proposal, any rate’s price
change must be within a specified band around the percentage change in the rate cap. Many
mailers use relatively few rate cells, and therefore, could be adversely affected by = significant
change in one rate. Recognizing this, the Postal Service proposes using rate bands to limit the
change in any rate cell, thereby eliminating the possibility that the averaging inherent in rate bands
could mask large price changes for individual rate cells, thus inadvertently hurting specific mailers.
In addition, the rate bands are designed to provide added protection for customers in Basket 1
(the Aunt Minnie basket) and Basket 5 (nonprofits). No rate in Basket 1 can increase by more
than the rate cap (CPi - X), and, in recognition of the unique characteristics of nonprofit mail, the
maximum rate increase for Basket 5 to is limited to 0.5 percent above the rate cap. The Postal
Service is responding to industry concerns that nonprofits’ rate increases {if any} be comparable
fo those for the equivalent commercial category.

The increased flexibility under the Postal Service's proposed rate bands will benefit mailers by
breaking the link in H. R. 22 between the rate changes allowed for different products. Under

H. R. 22 as proposed, all rates must move within a four-percentage point band regardiess of the
underlying cost relationships® If, for example, the costs for a single (small) class of mail
increased dramatically due to the unigue operational characteristics of that class, the Postal
Service may be required to increase all postal rates, even if the underlying costs for the rest of the

2 .

Ibid.
2y, S. House of Representatives, Committee on Government Reform and Qversight,
Subcommittee on the Postal Service, John M. McHugh, Chairman, “Section-by-Section Analysis
H. R. 22: Amendment in the Nature of a Substitute,” August 24, 1998.
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mail stream decrease. Under this scenario, many mailers could not realize the benefits of
improved productivity because of the statutory link between rate changes across mail classes.

The Postal Service’s amendments do not “modify standards so that bonuses would almost
certainly be availeble.” Under the provisions of §3773(f{2)(B) of H. R. 22, "the sole source of
funding shail be any profits from any year.” The profitability of the Postal Service depends on the
efficient management of the Postal Service's resources. Increased productivity may resultin
profits; H. R. 22 recognized this in establishing the bonus system. However, by giving up the right
to file omnibus raie cases incorporating rate changes greater than those allowed under the Postal
Service's piicing proposais, the Postal Service will be required to manage its resources more
effectively in order to simply break-even. This will result in an increased level of productivity and if
Postal Service management is very successful, may resuit in a small profit.

Question 2

The Postal Service proposes to move almost all products outside the statutory monopoly
to the competitive category. Of concarn to many mailers and policymakers is thai the
Postal Service — for many of these products and services - is the only hard copy provider.
In other words, even in the absence of a statutory monopoly, the Postal Service holds
dominant "market power” over certain customers, such as delivery of letters, newspapers,
and magazines.

H.R. 22 establishes a market dominance fact test as the regulatory criteria for assigning
products fo the noncompetitive or the competitive category. This is the same test that the
Federal Communications Commission used in overseeing AT&T,; as genuine competition
developed for certain services, they were afforded greater commercial freedom and less
regulatory oversight. AT&T did not "self determine” what was deemed compefitive.

Why shoulid the determination of whether a Postal Service product is competitive be based
on the Service’s own regulatory definition of a letter, rather than the objective facts of the
marketplace?

What weight has the Postal Service given to the fact that H.R. 22 does not eliminate the
mail box monopoly in defining what products are noncompstitive?

Response;

The Postal Service does not propose “to rove almost all products cutside the statutory monopoly
1o the competitive category,” and has attempted to divide its products and services between the
noncompetitive and the competitive categories based on the degree of competition within the
relative market. In addition, our proposed classification of products between the noncompetitive
and competitive categories is very similar to that included in the current H. R, 22.

in addition, the Postal Service has not determined whether a product is competitive based on its
own reguiatory definition of a “letter.” Rather, the Postai Service has accepted the limitation of the
statutory monopoly proposed by H. R. 22 (the "six-times” First-Class, first ounce rate ruie}, and
expects that this change would result in increased competition for heavy-weight {over eight ounce)
First-Class Mail by eliminating the content-based definition of a “letter” for these pieces imposed
by the current Private Express Statute. Aiso, all current suspensions of the Private Express
Statuies are “grandfathered” and any First-Class Mail meeting the requirements of these
suspensions is considered io be in the competitive category. The Postal Service does not
envision the Private Express Statutes applying to any mail in the competitive category. In
addition, & substantia! amount of mall in the noncompstitive category Is not subject to the Private
Express Statutes. '
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No significant alternative delivery exists for Periodicals, Nonprofit Mail, or Standard (A) Mail;
therefore, these classes are categerized as noncompetitive. Today, significant competition exists
for Priority Mail, Express Mail, Mailgrams, international mail, and Parcel Post; therefore, these
products are appropriately included in the competitive category. Special Services were assigned
to the noncompetitive or competitive category based on the degree of competition they face in the
market place or their close association with a competitive product. For example, post office boxes
in fee groups A, B, and C are typically iocated in cities of sufficient size that aiternate providers
such as Commercial Mail Receiving Agencies (CMRA) exist.

Within the Standard (B) parcel classification, only bulk parcel post would be classified as
competitive. individual parcel post, along with Standard (B) special rate (books, etc.), bound
printed matter and library rate matter would be placed in noncompetitive categories. This
amounts to almost 87 percent of all Standard (B) surface parcels. In fact, much of the content of
these classifications, which include books delivered in bulk to commercial establishments are well
beyond the Private Express Statutes definition of a letter. However, the Postal Service included
these classifications in the noncompetitive category, in par, to recognize either their importance to
individual mailers {single piece parcel post) or their traditional status as a preferred rate category
(library rate). Effectively, the Postal Service is restricting its pricing flexibility by agreeing to
conform to the noncompetitive pricing ruies even though significant competition exists for sorne
segments of this market.

The Postal Service is not *self-determining” which products are deemed to be competitive. We -
have interpreted Cha;rman McHugh's characterization of the H. R, 22 process as a “benchmark
for further discussions™ as an invitation to discuss the assumptions underlying H. R. 22 and to
present alternate views when the Postal Service felt clarification or revisions were necessary.
Ultimately, if H. R. 22 is enacted, it will codify the initial definition of competitive products.

The Postal Service has not considered the mailbox monopoly in defining which products are
noncompetitive. Instead, it has looked at the competitive conditions in the market for postal
products and evaluated whether postal competition actually exists for a given product. However,
the Postal Service believes that the American public’s trust in the security of the mails and in the
Postal Service as the deliverer of personal correspondence and financial records requires the
maintenance of the mailbox monopoly. The ability to protect the sanctity of the mail from the point
of deposit to delivery is based in part upon the abmty to manage the point of delivery or the
maitbox.

Question 3

To illustrate the previous question, H.R, 22 places, among other services, the following
items in the Aunt Minnie basket of noncompetitive products: international first-class
letters, international first-class cards, and international parcels. These are the only
international postal producits placed in the noncompetitive category; all the rest are
deemed competitive under the bili.

Under the Postal Service proposed amendments, all of international mail would be placed
in the competitive category, including the aforementioned Aunt Minnie international
products. However, there is effectively no aiternative for sending single piece
internationai letters, cards, and parcels in today’s market, Based on market dominance
considerations alone, it is reasonable that these categories be treated as noncompetitive
and that the captive customer be given some protection through the price cap until such
time as it meets the FCC test.

What is the Service’s justification for eliminating the profections afforded the single-piece
(a.k.a. - Aunt Minnie} international customer under HR, 22?7

* Statement of the Honorable John M. McHugh, Chairman, Subcommittee on the Postal Service,
H.R. 22 Markup -~ September 24, 1998.
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Internationai mail is not technically covered by the statutory monopoly. The Postmaster
General and the General Counsel implied that it also doesn’'t dominate the single-piece
international market for Aunt Minnie by referring to a court proceeding that inciuded
information that a particular mailer was "doing some single piece in international”. Please
provide all evidence, including the details of the referenced case, for the record to support
your proposal to move single piece international mail into the competitive category.

Response:
All single piece international mail rates; namely, letters, cards, and parcels serve a combined

constituency consisting of both single piece users and customers posting multiple pieces at single
piece rates. Open competition has applied to all categories of outbound international mail for both
groups of customers since 1986 with the level of competition rising significantly over the past
three years. The presumption that including singie piece international mail in the competitive
category would hurt Aunt Minnie i in direct conflict with the observed effect of competition on
rates since 1986. Single piece international rates are lower today, and therefore, Aunt Minnie is
better off, than she would have been had international mail not be subject to open competition.

Prior to 1986, Alr Letters, for example, were priced at twice the domestic First-Class rate at the
first weight step, and were additiocnally burdened with absorbing the cost of inbound foreign origin
mail. As a result, Air Letters were not only cross-subsidizing foreign inbound traffic, but were
being priced as a function of domestic letters. Had this regime remained in force, current
international letter rates would be higher than they are today. In essence, competition has
benefited the users of single piece letters as evidenced by the table below. The Postal Service
has an 11 year history of pricing single piece international mail to Aunt Minnie’s advantage.

Letter Rate Histories
Year of Rate Change
1981 1885 1988 1891 1985 1999
Domestic 20 22 25 29 32 33
International
-Actual 40 44 45 50 60 60
-Pre-'88 Regime 40 44 50 58 64 66

All international mail is subject to competition, including single-piece letters. The market fimits the
rates that can be charged. We see this in the consistent pattern of declining volumes of
international air lstters. In a suit brought by a remailer against the Postal Service which seitled in
1898 before trial, the plaintiff took a position consistent with the claim that it compeated with the
Postal Service's intemational single-plece Global Priority Mail delivery. In that case, the plaintiff
asserted that the Postal Service's trademark infringed its own mark. Competition is an important
factor in determining trademark infringement and thus was an important aspect of the piaintiffs
case. In depositions of the plaintiff's officers, the plaintiff presented evidence supporting its
competition with Postal Service's international single piece delivery. These depositions were
destroyed pursuant to a protective order for confidential information that the parties entered into
before discovery, and are therefore unavailable.

Luestion 4

The Postal Service proposes an amendment that reserves to the Postal Service the right fo
initiate transfers between noncompetitive and competitive categories. In explaining this
proposal the Postal Seivice contends that this wiil insulate it from efforts by competitors
or other parties to move high- or low- performing products from one category to another,
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If the Postal Service's amendment to prohibit transfer of product from the competitive to
the noncompetitive category was adopted, wouldn't this lessen the need for this
amendment? -

Response: .
The question misinterprets the Postal Service's proposed Amendment 4: Concerning Transfer of

Products between Categories. Although this amendment does eliminate transfers of products
from the competitive to the noncompetitive category, i does not reserve io the Postal Service the
right to initiate transfers between the noncompetitive and competitive categories. The Postal
Service's proposed amendment states:

Upon request of the Postal Service or users of the mails, or upon its own initiative,
the Postal Regulatory Commission may . . . transfer one or more products from the
noncompetitive category of mail to the competitive category of mail. [emphasis added]

The Postal Service proposed this amendment to (1) insulate iself from efforts to move desirabie
products - for which a competitive market has already been determined to exist — from the
competitive category of mail-to the noncompetitive category of mail where additional pricing
restrictions are imposed, and (2) recognize that, as markets evolve, the competition facing
products in the noncompetitive category may increase to the point where a product transfer from
the noncompetitive to the competitive category is appropriate.

Question 5

The Postal Service proposes moving COD, insurance, delivery confirmation, and
merchandise return into the competitive category. it has been suggested that these
special services be treated as competitive only to the extent that they are offered in
conjunction with other competitive produsts.

Does the Postal Service agree with this suggestion?

Response:

One of the criteria used in the Postal Service’s assignment of COD, insurance, delivery
confirmation and merchandise return service to the competitive category was the existence of
competitive altematives for these products. One indication of the degree of competition for these
products is the extent these services are provided in conjunction with competitive products.
However, that is not the only indication of the degree of competition. For example, insurance can
be purchased with light-weight First-Class Mail pieces included in the noncompetitive category;
however that does not imply that insurance for these pieces is a noncompetitive product.
Customers have alternatives to Postal insufance for items malled using First-Class Mail. The -
existence of these alternatives rather than the mail class used is the appropriate determinant of
whether a special service product should be assigned to the noncompetitive or the competitive
category.

Question 6

The Postal Service also proposed to move post office box and caller service (fee groups A,
B and C) to the competitive category. With regard to post office boxes and calier service,
concern has been raised that the Postal Service might be tempted to provide priority
pickup of incoming mail for its services over the pick up of incoming mail by private post
office service providers. :

How might the Postal Service address this concern?
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Response:
The question makes at least two assumptions that may not be totally vaiid. it assumes that the

Postal Service not only has the ability to-track mail for these third-party box services during the
incoming sorting and delivery process, but that it alsa can easily and selectively defer and store
their incoming mail. In fact, efficient, timely delivery hinges upon the consistent processing of all
mail. Private post office services often act as partners to the Postal Service in providing postal
services to their customers.

The Postal Service does not and will not offer preferential treatment for incoming mail for Postal
Service post office boxes and caller service over incoming maii for other third-party mail box
services. If H. R. 22 is enacted, any alleged discriminatory treatment of Postal Service
competitive services could be resolved through the complaint procedure before the Postal
Regulatory Commission.

Question 7

The Postal Service proposed amendments would change the rufes for small market tests
by deleting "market disruption” as a basis for the Commission halting of the test and by
increasing the limit for market tests for competitive products from $10 million to $100
million. In its explanation, the Service argues that any new postal product will inevitably
have an impact on market conditions and contends that the higher limit enables the Postal
Service to give a reasonable trial to various new competitive offerings.

Concern has been raised by the Coalition Against Unfair USPS Competition (CAUUC) and
others that even the $10 million limit could cause severe harm to small competitors of the
Postal Service if the market test were conducted in a local market. The PRC testified that
“apparently the Service doesn't want to have to worry about how its market tests are likely
to affect conditions in pre-existing competitive markets, or to have Congress authorize the
PRC to do its worrying for it."

What safeguards would the Postal Service suggest that would prevent unfair disruption in
focal test markets? )

Given that H. R. 22 aiready permits market tests between $10 million and $100 million, what
does the Postal Service amendment accomplish? Why isn't this redundant?

Regponse:

The Postal Service’s revision to the market test rules eliminating the distinction between “ordinary”
and “large” market tests is designed fo recognize the inherent scale of Postal Service operations.
The majority of market tests likely to be offered by the Postal Service are for products that are
adjuncts to existing mail products and do not compete directly with the private sector. Limiting a
“market test” to $10 million, including the postage revenue from any existing mail class,
unreasonably restricts the scope of most market tests. Even though H. R. 22 permits market
tests between $10 million and $100 million, the additional burden imposed by the "large” market
test rules limits the Postal Service’s flexibility to respond rapidly to changing market conditions.

The Postal Regulatory Commission has the discretion to review any market test and this should
provide sufficient safeguards to protect local markets from unfair disruption. However, we
recognize that small businesses may be concerned if the Postal Service proposes large market
tests focused on a very small geographic area. We are willing to work with the Subcommittee to
establish conditions under which market tests expected to affect only a limited geographic area
could be examined more carefully.

Question 8

The Postal Service proposed to limit its obligation to publish information about new
competitive products to the basic rate {i.e., not discount rates}.
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Please explain what is meant by "basic rate” in the Postal Service's proposal?

Response: -
The “basic rate” is the published tariff rate or publicly available rate for nonbulk mailings, and

excludes any rates offered under negotiated service agreements. Rates under negotiated service
agreements would also be provided to the Postal Regulatory Commission; however, to the extent
these rates are considered to be commercially sensitive, information regarding negotiated service
agreements for competitive products would be provided under seal. The prevailing practice in the
parce! shipment industry is to hold these agreements secret. Not only are they not provided under
seal to a regulatory body, but also typically, strong contractual prohibitions are placed against the
firms divulging the content of their agreements. Conversely, the Postal Service's current process
of public fee schedules with no conditions other than preparation requirements readily aliows
competitors to underbid the Postal Service.

For ail noncompetitive products, the Postal Service would file 2 summary of the principal terms
and conditions of the agreement and this filing would be open to inspection by the public. The
terms and conditions of any noncompetitive, negotiated service agreement would be available to
any similarly situated mailer.

Question 8

The Postal Service also proposes to reduce advance notice about new competitive
products to 10 days (from 30 days). The Postal Service might view the shorter notice
period advantageous from a competitive standpoint. But if the Commission finds that the
action does not meet the requirements for new competitive products set forth in H. R. 22,
the shortened notice period may prove a disadvantage by disruption of product roliout
plans which could uitimately alienate committed customers.

What consideration has the Postal Service given to a possible downside to the
considerabiy brief 10-day advance notice requirement it proposes?

Response:
By reducing the notice period for new competitive products to 10 days, the Postal Service is

attempting to enhance its ability to compete effectively in a changing marketplace. Practically, the
short public notice period will likely be used for rate and fee changes that have significant
competitive impacts. Our competitors are not required to “telegraph” through a public notice
period their decisions about changes in product and service offering, thus allowing any competitor
to pre-empt their strategic decisions. The reduction of the notice period is likely to be less
important for the introduction of new products requiring lengthy development efforts that
significantly differ from existing competitive products.

Question 10
The PRC equates the term “product” in H. R. 22 as each rate cell. The PRC notes that this

is important because H. R. 22 protects mailers of products from rate changes that exceed
the price cap and implicitly imposes limits on increasing the overhead/institutional cost
burden. The Postal Service proposed an amendment to equate produicts with current
subclasses. The PRC notes that this amendment would allow the Postal Service additional
flexibility to shift rate burdens among mailers by eliminating the protections of price caps
and rate ceilings that H.R. 22 accords to all rate categories.

Was it the intention of the Postal Service to gain additional flexibility to shift rate burdens
ameny mailers by eliminating the protection of price caps and rate ceilings by equating the
term product to subclass?



101

If not, do you agree with the PRC's recommendation that H, R. 22 be clarified to preserve
these protections at the rate cell level?

Response:
The Postal Service's intention was {0 preserve the current cost tests that underlie historical postal

ratemaking. Under the Postal Service’s rate cap and rate band proposal, significant protections
are offered individual mailers (no rate can increase by more than 1.5 percent above the rate cap
with additionai protection for individual mailers in Basket 1 and nonprofit mailers in Basket §) whiie
ensuring that on average, no price increase for a basket exceeds the rate cap.

Many of the concerns underlying individual rate cell cost coverage appear to be based in the more
giobal question of unfair “targeting” of competitors through maniputation of individual rates. These
concerns can be addressed through the complaint procedure eslablished at the Postal Rate
Commission,

While cost tests are used today, the ratemaking criteriz used as the basis for Postal Service rate
proposals and PRC recommended rates are not solely cost based. For example, in setting rates,
the Postal Reorganization Act requires that non-cost factors such as the vaiue of the mail, the
effect of rate increases on customers, and the educational, cultural and scientific vaiue of the mail
is considered. Fundamentally, there appears o be a misunderstanding of the ratemaking
principles used under the current system. Currently, both the Postal Service and the Postal Rate
Commission design rates using cost tests that require that all products cover their costs at the
subclass level. However, at the individual rate cell level, there are and always have been
individual rate ceils-where the rate does not cover its estimated costs. Some of these cells may
result from the appiication of the ratemaking criteria to justify “smoothing” of rate changes
between rate cells, or 1 recognize the unique characteristics of a particular rate element. For
example, under the rates recommendsd by the Postal Rate Commission in its R87-1 Opinion and
Recommended Decision, although rate subclasses as e whole covered their costs, many rate
cells did not cover costs as allocated in the process as deseribed in the response to Question 11,

Adding the requirement that every rate cell cover ils costs would require the Postal Service to
incur significant costs in revising data systems fo collect data at an extracrdinary leve! of detail. In
addition, due fo the relatively small samples that would undertie any rate cell data, rate decisions
would be made based on data whose accuracy would be suspect.

Question 11

The Postal Service amendment defines minimum rates as covering attributable costs at
the subciass leval. Thus, rates within subclasses - even at the rate category level - could
be priced beiow cost, in contrast to the current policy objectives pursued by the Postal
Service and the Rate Commission today.

Why should certain noncompetitive rates be permitied to be priced below attributable
costs siice the attributable cost test applies only at the subclass level? Wouldn't this be a
fundamental departure from standards of fairness for all mailers that has formed the basis
of LS. postai policy since the 1970 Postal Reorganization Act?

Response: ‘
The cost test proposed by the Postal Service is the cost test that has been consistently used by

both the Postal Service and the Postal Rate Commission. Itis not a fundamental departure from
the standards of fairness for ali mailers that has formed the basis of U. S. postal policy since the
1970 Postal Reorganization Act. ’
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There appears to be a misunderstanding of the ratemaking principles used under the current
system. Currently, both the Postal Service and the Postal Rate Commission design rates using
cost tests that require that all products cover their costs at the subclass level. However, at the
individual rate celi level, there are and aiways have been individual rate cells where the rate does
not cover its estimated costs. For example, under the rates recommaended by the Postal Rate
Commission in its RS7-1 Opinion and Recommended Dacision, although rate subclasses as a
whole covered their costs, many rate cells did not cover costs ascribed to them. For example, the
foliowing rate celis do not cover costs as allocated in the process:

s Pericdicals
= Editorial pound rate
e Post Office Boxes
= Group D post office boxes
e Parcel Post
= Machinable Inter-BMC Parcel Post
186 of 483 rate cells do not cover costs
= intra-BMC Parcel Post
118 of 345 rate cells do not cover costs
= Destination BMC Parce! Post
65 of 278 rate cells do not cover costs
Standard (A} bulk parcel senvice
e Standard (B) Library Rale
= First pound rate

@

Question 12

In response to oversight questions last year, you stated that “smalier, more predictable
rate adjustments are in the best interest of its customers and ultimately the Postal Service.
These kinds of increases permit our customers fo better plan their expenses and preciude
the kind of ‘sticker shock’ that compel them to seek other alternatives.” Moreover, in your
statement today, you obssrve that one of H. R. 22's principle elements that can provide
“nogitive, sensible reform” is the price cap feature, which has the potential for improving
efficiency and providing customers “more predictability for their postage costs.”

The H.R. 22 price cap and banding mechanism requires that no individual rate will increase
greater than the price cap, in contrast, the Postal Service proposed amendments would
allow individual rates to exceed the price cap, as much as 1.5% or more depending on the
use of banking and possible further modifications permitted to be sought by the Board.
One of the major advantages to price cap regimes - and the current language of H.R. 22 -
is that ratepayers can calculate their maximum possible increase - a “worst-case scenario”
so to speak.

Why has the Postal Service made a proposal that seems to undermine the principle of
predictability in order to achieve greater fiexibility in changing noncompelitive rates?

What benafits 0o mailers ohtain from granting the Postal Service added upward pricing
flexibility above the price cap? in particular, pisase discuss how these banefits outweigh
your stated goal of “smaller, more predictable rate adjustments which are in the best
interest of Postal customers and ultimately the Postal Service; " what consideration has the
Postal Service given to the impact of mailer uncertainty over possible maximum
increases?

10
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Response:

The Postal Service's proposal is designed io promote the principle of rate predictability while
increasing the Postal Service's flexibility In changing noncompetitive rates. Under the current
ratemaking regime, the Postal Service requests a rate change for all its products concurrently.
For some classes of mail these changes can be quite large. However, in some instances, a
particuler class's costs may have “drifted,” while the overall revenue reguirement for the Postal
Service has not changed significantly. The pricing flexibility under the Postal Service's proposed
amendmenis fo H. R. 22 will allow us 1o address this problem as it becomes apparent. This will
reduce rate shock in those subclasses by associating rate changes with changes in the class’s
own costs rather than with the Postal Service's overall financial condition.

The Postal Service's proposals encourage predictability in that custorners can evaluate whether a
rate increase is possible from publicly available information. The poteritial for a rate change could
be determined by weighing changes in the CPI (publicly available from the Bureau of Labor
Statistics}, any X-factor adjustments approved and published by the Postal Regulatory
Commission, and subclass-specific cost data filed with the PRC through annual reporting
requirements. Because noncompetitive rate changes can be made annually, thesa changes, if
needed, are likely to be smaller than the less frequent rate changes under the current system,
The additional flexibility proposed by the Postal Service through its rate cap and rate band
mechanism will give the Postal Service the ability to respond fo evolving market conditions in a
business-fike manner. Without this flexibility, the Postal Service runs a real risk of not being able
to make gradual adjusiments to market conditions, and being forced io file exigent rate cases to
“catch up” or readjust its rate scheduie to maintain its financial stability. For custorers, this would
be the worst of two worlds; they would incur “gradual, and predictable” rate changes under the M.
R. 22 rate proposa!s, and because these proposals do not offer enough fiexibility to the Postal
Service, would also be subject o the “rate shocks” inherent in the current pricing system.

While no customer wants the price of products it purchases fo increase in real terms, few
customers expect that prices will not increase. Any postal reform legisiation must recognize that
either the cost characteristics of or the demand for some noncormpetitive products may change in
such a way that a price increase is warranted. Many of these changes are outside the control of
the Postal Service {for example, a small increase in fuel prices), but do not rise fo the level of cost
changes envisionad as requiring an exigent case. The upward flexibility incorporated in the Postal
Service's amendments gives the Postal Service a fimited upward range to adjust its rates for this
type of change, Without this added flexibility, significant time and resources will be spent litigating
minimal price increases before the Postal Regulatory Commission through the exigent case
procedures because that will be the ONLY mechanism available to the Postal Service.

As a final note, the question references the advantages of price cap regimes aiong with that
proposed under HR 22, The system proposed by the Postal Service more closely resembies that
of other price cap regimes than the pricing system proposed under H. R. 22. Perhaps the major
difference between the price cap regime proposad by the Postal Service and those implemented
in other industries is that the proposed pricing bands are relatively tight around the price cap.

Question 13

The Postai Service has proposed an amendment that would establish different, cumuiative
rate bands for baskets. In contrast, H. R. 22 limits the increase in one year to last year's
price cap increase pius or minus 2 percent. Under its proposal the Postal Service could
bank and than use allowable increases in a single year. From the Subcommittee’s reading
of the amendment, it appears that any increase would restart the accumulation of
allowable cumulative rate increases.

Might this encourage the Postal Service to impose large infrequent increases that
undermine the desire of some mailers for more frequent but smaller price increases in
certain noncompetitive rates and result in "stick hock"? What can you give
to mailers, such as the American Business Press who testified tc their concern that with
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the potential cumulative increase, they could be hit with the type of large increases the
Service requested in previous rate and classification cases?

Response: .
The Postal Service believes that M. R. 22 as proposed by Chairman McHugh includes a provision

for cumulative banking of unused pricing discretion in §3732. This is explicitly recognized in the
“Section by Section Analysis” which states

.. . any pricing discretion above the CPI-X percentage in a given year could only occur for
& rate that had not been set at the maximum amount . . . (thereby permitting use of
banked pricing discretion).®

The Postal Service's amendments regarding banking conform to its proposed rate structure for
the various Baskets. Although the banking mechanism is identical for each Basket, because the
rate bands differ, the absolute amount of banking possible for each Basket aiso differs. Any rate
increase that incorporates some “banked” pricing discretion will “use up” that portion of the
discretion. in other words, if the Postal Service banks 0.5 percent of pricing discretion one year
and in the next year uses that 0.5 percent of pricing discretion, that increment of pricing discretion
cannot be used again. As proposed by the Postal Service, pricing discretion can be banked for no
more than five years.,

The Postal Service has no incentive to follow a pricing policy that results in rate shocks to its
customers. Any company or crganization that wishes to maintain and grow its business must
consider the importance of price stability to its customers. Our customers have clearly indicated
that they value price stability and, under H. R, 22, the Postal Service would aim to have a policy of
stable, predictable price increases, yet balance that with a minimal amount of flexibility needed to
fine-tune prices. Without banking, under a “use-it-or-lose-it” pricing regime, significant incentives
exist for the Postal Service to use all its pricing discretion whenever possible. if there were any
suspicion, no matter how small, that a price increase may be needed that exceeds the rate cap,
without banking, the Postal Service would have to raise prices today to protect against the
possibility that costs will increase tomorrow. In this scenario, the Postal Service is placed in a
defensive posture and may be required to make pricing decisions now based on projections of
what might happen rather than later when the facis are more apparent.

We understand the concerns expressed by the mailing community and are willing to work with the
Subcommittee to reconcile the Pastal Service's need for banking to ensure pricing flexibility with
our customer’s desire to avoid inappropriate banking followed by dramatic rate changes.

Question 14

The Postal Service has proposed an amendment to aliow it to modify, by seeking a
racommended decision, the rate bands on an individual product basis (i.e., to set product
rates). The Postal Service's proposal cites the statutory standards for classification and
not ratemaking for PRC review of such requests, and of course, as a recommended
decision, the Postal Service Board can overturn it

Why should the classification criteria - rather than the ratemaking criteria - be the basis for
noncompetitive rate changes outside the prive cap rules? By including a provision that
allows price changes further cutside the cap, doesn't this add to the upward uncertainty
for the customers of noncompetitive products?

4. S. House of Representatives, Committee on Government Reform and Oversight,
Subcommittee on the Postal Service, John M. McHugh, Chairman, “Section-By-Section Analysis
H. R. 22: Amendment in the Nature of a Substitute,” August 24, 1998, pg. 10.

12
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Response:
The Postal Service does not intend {o modify the rate bands on an individuat product basis. The

Postal Service's proposed amendment (Amendment 7: Concerning Price Bands for Various
Baskets) would codify the rate bands for rate cefis and we would expect to operate within these
bands. The section of the amendment discussed in this question is designed to encompass the
exigent circumstances that, due to conditions beyond the Postal Service’s control, may require
(very infrequent) price changes outside the proposed bands.

The Postal Service has no objection to this type of exigent rate band case being evaluated under
the ratemaking criteria rather than the classification criteria. However, the Postal Service’
interprets Section 202 as amending section 3622(a) in the following way:

A request under this subsection [including section 3622(b), the ratemaking criteria] may
not be submitied except in the circumstance described in paragraph (1) [establishment of
baseline rates for new noncompetitive products).

This implies that the ratemaking criteria are not available for the type of case envisioned in the
Postal Service's Amendment 7. The Postal Service would consider the 3622(b} ratermaking
criteria accepiable for this purpose.

Question 18
With regard to the impact of the Postal Service's proposed amendments to H.R. 22 on the

mailing community, please answer the following questions:

How would the Postal Service’s proposed amendments to H.R. 22 benefit large business
mailers?

How would the Postai Service’s proposed amendments to H.R. 22 benefit the small
business and home office mailers?

How would the Postal Service’s proposed amendments fo H.R. 22 benefit the single p:ece
mailer or so-called "Aunt Minnies" of America?

Response;
The Postal Service's proposed amendments to H. R, 22 are designed to offer a reasonable

pricing system that will benefit all mailers regardless of size. Our goal was to protect small
maiters — both Aunt Minnie and small businesses — by ensuring that the noncompetitive pricing
rules limited the potential rate increases for single-piece mail. While larger business customers
may potentially benefit from negotiated service agreements which could allow innovative
worksharing agreements, the conditions under which these agreements could be offered will aiso
benefit the smaller mailer. Under our amendments, mail tendered under negotiated service
agreements {inciuding volume discounts) must provide an equivalent contribution to institutional
costs as the most closely rejated standard rate schedule. in addition, our proposals allow
negotiated service agreements affering premium services at a price above the standard rate
{which will provide additional contribution to institutional costs), and seasonal discounts (which
altow the Postat Service to mare fully utilize its resources during traditionally stack periods). Any
program that increases mail volume or reduces costs without cutting contribution can only serve
i reduce the institutional cost burden on the smaller mailer.

The Postal Service's proposed amendments fo H. R. 22's noncompetitive preducts pricing rules
provide more stability and predictability for postal customers. Customers are protected from
unexpected price changes, and special provisions protect eustomers purchasing single-piace,
retail services (the mythical “Aunt Minnie”) from rate increases above the infiation rate. in
addition, the unique characteristics of nonprofit organizations are recognized, and, as compared
{o commercial rates, additional limits are placed on price increases. A limited degree of pricing
flexdbility has been reintroduced through rate banding which allows the postal prices to vary
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around a rate cap tied to the inflation rate. The Postal Service is committed to providing reliable,
affordabie service to Aunt Minnie and all individual maiiers. In fact, our rate cap and rate band
proposals include specific provisions that place the most severe limits on the Postal Service's
ability to increase single-piece rates.

Question 16
Concern has been raised that the pricing flexibility given the Postal Service under H. R. 22

will undermine cost-based worksharing discounts because there wiil be no requirement
that worksharing discounts reflect cost savings.

What assurances can you give the mailing community that the Postal Service will continue
to offer cost-based workshare discounts?

Does the Postal Service believe that cost-based workshare discounts send out the proper
price signal and should be continued?

Does the Postal Service support a provision in H. R. 22 requiring that workshare discounts
be based on measured cost savings or this information be at least reported to the Postal
Reguiatory Commission on a regular basis?

Response:
In conjunction with the Postal Rate Commission, the Postal Service has developed a program of

worksharing discounts that is unique among the world's postal administrations. These discounts
allow mailers to choose which mail processing and transpoitation they can perform at a lower cost
than the Postal Service, and have resuited in growth in the mail service industry. In return, the
mail processed by the Postal Service has becomne cleaner with a greater proportion barcoded and
sorted to a greater depth. This all has reduced the mail processing costs of the Postal Service. In
a general sense, the Postal Service’s benchmark for performance under H. R. 22 is how mail is
processed today. Therefore, we have no incentive to scale back any worksharing program that
wouid reduce the quality of the maiipieces processed in Postal facilities, thereby increasing our
costs. The H. R. 22 incentive regulation format would dramatically penalize any reduction in the
Postal Service's worksharing program.

The Postal Service notes that at present it does not routinely report the measured cost savings
associated with worksharing discounts to the Commission. These data are included as part of
omnibus rate case filings in support of a specific pricing proposal. We understand one intent of

H. R. 22 to be the replacement of the current cost-of-service regulation with an incentive pricing
mechanism applicable to all noncompetitive rates. A large number of noncompetitive rates involve
some degree of worksharing; imposing a requirement that all workshare discounts be strictly
cost-based effectively excludes these rates from the pricing mechanisms proposed by H. R. 22.

Question 17

The Postal Service has proposed eliminating the required baseline rate case under H. R.
22. The baseline rate case was proposed for several reasons, but most important, it is to
insure that the new incentive based price cap scheme starts out with "fresh” rates that are
covering their costs, especially for international mail. Once rates are established, some
rates fail to continue to recover their costs as time progresses until rates are changed
again through a rate case.

How do you respond to the concern that without a baseline case, the cost coverages for
the current rates will have drifted, in some cases considerably below cost?

14
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Response:
The Postal Service proposed eliminating the baseline rate case on the presumption that its

existing rates are fair and equitable. During the last omnibus rate case, the Postal Rate
Commission heard and weighed the views of all interested parties including mailers, an officer of
the Commission appointsd o represent the interests of the general public, competitors, and the
Postal Service, before recommending the existing rates. These rates are cost-biased and provide
a valid starting point for the new pricing structure. The baseline rate case merely repeats that
process. Eliminating the baseline rale case will advance implementation of the pricing proposals
embodied in H. R, 22, in addition, under the Postal Service’s proposed amendments, a basic
criterion for all products is that each subclass must cover its costs. |f for any subclass, cost
coverage has “drifted” below cost, the Postal Service would be required 1o increase the rates for
that class. if the rate change were outside the range delineated by the rate cap and rate bands
proposal, an exigent case would be required.

The regulatory structure proposed by H. R. 22 with the Postal Service's proposed amendments
raquires that all rates, both domestic and international, cover their costs. This is not a new
requirement for international rates. The international rates scheduled for implementation in the
spring of 1999 are designed to cover costs. In addition, a recent report by the Postal Service’s
Office of the Inspector General found that no cross subsidy existed at current rates between
domestic and international mail. Qver time, ¥f rates remain constant, cost coverages can change.,
However, the cost coverage safeguards bullt into H. R. 22 will ensure that the Postal Service's
current practice of designing international rates that cover costs will continue under the new
pricing regime.

As a side note, in the telecommunications industry, a baseline rate case was not required.
As John E. Kwoka, Jr. explained,

The rationale for initializing rates at-existing levels is threefold: Such rates presumably
represent the best current estimate of appropriate rates. in addition, since they represent
the rates that would exist under continued cost-based regulation, any aiternative that lowers
prices relative to that benchmark constitutes an improvement. initializing rates at existing
fevel has the further practical advantage of avoiding teking on rate review simultanecusly
with price reform. A simultaneous rate review would give the company one addiionat
opportunity to seek advantageous rates, and might even jeopardize reform itself.®

Question 18

The Postal Service has proposed elimination of the baseline rate case in favor of using the
rates in affect eight months from the date of enactment effectively accelerating the
introduction of all reforms. Concern was raised by the Postal Rate Commission that 1996
bass year costs supporting the case did not reflect the attributable cost of the current
classes and subclasses, since the current classes and subciasses developed in Docket
No. M(95-1 {the Reclassification Case) were in place for only part of that period.

Duas the Posial Service believe that the current rates ars based on attributable cost
estimates of sufficient quality for the current rates to serve as an accurate baseline?

Response:
The Postal Service believes that the cost estimates it provided in the course of Docket No.

R87-1 before the Postal Rate Commission are the best available estimates of the costs of
providing the current classes and subclasses of mail. While we understand the Commission’s
concern, we note that changes in the product mix occur frequently. For instance, FY 1998 data
will not reflect the changes brought about by the most recent rate implementation. Continuous

® Statement of John E. Kwoka, Jr., Professor of Economics, George Washington University
Before the Subcommittee on the Postal Service, Commitiee on Government Reform and
Qversight, U. 8. House of Representatives, April 16, 1987, pp. 4-5.
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delay to incorporate more recent information would be another instance when the “desire for the
perfect becomes the enemy of the good”.

Question 19

The Postal Service revenue requirement estimate in Docket No. R97-1 was controversial.
Some have argued and results confirmed that the Postal Service over-estimated its
revenue requirement. Current rates reflect this suspect revenue requirement.

How would you respond to those who argue that using current rates as a baseline would
unjustifiably embed those costs in future rates?

Has the delay in rate impiementation corrected for these overestimaies by paying a
“dividend" to ratepayers?

Response:
The Postal Service's revenue requirement was not over-estimated with respect to the time when

current rates actually went into effect. Although the revenue requirement was estimated with
respect to a Fiscal Year 1998 test period, and assumed that rates went into effect on October 1,
1888, current rates were not actually implemented until January 10, 1999, almost fifteen months
after the beginning of the test year. By the time current rates were implemented, postal costs had
experienced an additional fifteen months of inflation beyond that assumed in the rate case. Also,
in Fiscal Year 1999, new labor contracts have gone into effect, increasing salary and benefit
expenses.

Furthermore, the test year costs estimated in the Docket No. R97-1 rate case included major
expenditures for new programs designed to improve the quality of service, maintain the Postal
Service's infrastructure and improve future efficiency. Delays in the implementation of these
programs deferred expenditures beyond the test year and into Fiscal Year 1999. By the time
current rates were actually implemented, implementation of programs was on track and expenses
were being incurred. These delays had a positive impact on the Postai Service's net income in FY
1988. However, this impact did not carry over into Fiscal Year 1999 when current rates were
actuaily implemented.

Delaying rate implementation not only matched rates with the Fiscal Year 1999 cost levels that are
higher than the Fiscal Year 1998 cost levels assumed in the rate case, it also gave ratepayers a
direct $800 million “dividend.” This dividend is the payoff from delaying rate implementation six
months past the time originally assumed in the Postal Service's financial plan.

Question 20

if there is no baseline case, these concerns might be addressed by having the Commission
review all aspects of the Postal Service's revenue requirement in the first adjustment
factor case to make what it deems to be appropriate adjustments.

What is the Postal Service’s position in regard to this alternative?

What concerns, if any, would you have regarding the resultant changes in markups
resulting from any adjustment, particularly with respect to possibie rate complaints?

Response:
PRC intervention in defining rate levels in an adjustment case is antithetical to the use of a price

cap ratemaking system. It would, in effect, overlay the current form of regulation over the new
form of regulation and undercut the performance incentive mechanism embedded in price cap
regulation. The Postal Service is staunchly opposed to this alternative.

16
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The Postal Service feels that having the Commission review all aspects of the Postal Service's
revenue requirement in the first adjustment factor case merely resuits in the adjustment factor
case becoming a de facto baseline rate case. For the reasons stated in our response to Question
18, we do not feel a baseline rate case is necessary or appropriate if postal reform is undertaken.
And for the reasons stated in the response to Question 19, the revenue requirement embedded in
the rates is quite reasonabie.

If a baseline rate case were undertaken, even in the guise of the first adjustment factor case, the
resulting markups would be determined by the PRC presumably in accordance with the equat--
markup provisions of H. R. 22. Setting aside the Postal Service's objections to the proposed
equal markup provisions, if such an adjustment factor/baseline rate case were to occur, the
resulting rates would be presumptively fair and reasonable and could not be subject to rate
complaints before the PRC.

The revenue requirement in the R97-1 omnibus rate case resulted in a historically low increase.
By using the lowest contingency factor ever and the earliest test year, the Postal Service
presented a revenue requirement that was significantly lower than precedent could have
supported. Increasing the contingency or advancing the test year in more traditional manners
would have resulted in significantly farger rate increases. Any review of the revenue requirement
would have to incorporate these factors as well.

Question 21

Commissioner Goldway has stated that she is inciined to support that section of the Postal
Service's price cap proposal which broadens the definition of products to current
subclasses - as Jong as H. R. 22 also includes an amendment requiring the Commission to
review and adjust the baseline rates every five years.

Wihat is the Postal Service's position with regard to the suggestion that the Commission
review and adjust the baseline rates every five years?

Response:
For the reasons discussed eisewhere, the Postal Service does not support an initial baseline rate

case because we believe the current rates are presumptively fair and equitable. Moreover, a five
year baseline adjustment case would appear to undermine the goal of predictability as baseline
rates could change dramatically every five years.

Question 22

The PRC notes that over the twenty-nine year history of cperations under the Postal
Reorganization Act postal rates have generally tracked CPI. The PRC claims that
unadjusted CPl as a price cap would make employees eligible for extracrdinary bonuses
simply for meeting a standard that has already been beaten. The PRC notes that this
"lowers the bar for earning bonuses to the ground.”

What is the Postal Service's understanding regarding the role of incentive-based price cap
regulation as to encourage the regulated firm to control cost?

How does the Postai Service respond to the PRC view that CPl is a standard that the Postal
Service has and can continue to meet under "business as usual” management?

What is the Postal Service's position with regard to the PRC’s recommendation that H. R.

22 be amended to require it to set annual adjustment factors to reflect the evidence before
it?

17
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Response:
Incentive based price caps change the structure under which a regulated company or organization

operates. instead of pricing under a cost-of-service or “cost-plus” mechanism requiring regulatory
review of any pricing decisions, incentive regulation increases the regulated organization’s pricing
fexibility while estabiishing a “risk-reward” mechanism. Under this system, flexible pricing rules
are established that incorporate productivity benchmarks that the company must meet. if the
benchmarks are met, the company benefits through greater profits, higher shareholder return or in
the case of the proposed H. R. 22 postal reform legislation, managerial incentives. However,
these benefits are not guaranteed in the same sense as they would be under a cost-plus system.
If the benchmark is not met, the organization will not have the same level of returns. {f the
incentives are correctly designed, customers wiil benefit because the organization will have an
incentive to use innovative methods (take more risk) to reduce cost growth (and consequently
price increases) below the level that would have existed under cost-of-service regulation.
However, legislation enacting incentive regulation must be carefully balanced to avoid setting an
insurmountable hurdle (through a lack of pricing flexibility or an inordinate cost savings
requirement) that the regulated company cannot hope to surpass. The Postal Service's proposed
amendments are designed to increase the pricing flexibility within H. R. 22 and make the
proposed legistation reflect a challenging but attainable goal.

The Postal Rate Commission is correct in its observation that postal rate increases-have often
tracked the level of increase in the CPI. While true for recent rate changes, that has not always
been true. For instance, the increases in the early 1970's, and those resulting from R87-1 and
R90-1 were above inflation. Nevertheless, the Postal Rate Commission's observation only
addresses one side of the standard that H. R. 22 aims to impose. H. R. 22 is designed to
moderate the growth in postal prices while ensuring that the Postal Service operates in an efficient
manner and at least breaks even. While postal rate increases may have generally tracked CPI
growth; over the same period, the Postal Service has incurred operating losses totaling $4.4 billion
since reorganization. This performance would not be rewarded under H. R. 22.

While recent performance has improved (benefiting customers through stable rates), the strong
economic conditions cannot be characterized as “business as usual.” When the economy begins
to soften, and growth in postal volumes and revenue is not as easily achieved, H. R. 22 as
modified by the Postal Service’s amendments will create the incentive to continue to control costs
and increase efficiency.

The Postal Service does not support the PRC’s recommendation that H. R. 22 be amended to
require it to set annual adjustment factors. This proposal acts counter o our customers’
expressed desire for predictabie price increases. If the adjustment factor is constantly changed,
customers cannot reasonably project their postage costs and make appropriate decisions based
on this information. In addition, litigating an annual adjustment factor case is likely to require the
commitment of resources on a scale approaching that of an omnibus rate case. These are
resources that could otherwise be directed by the litigants into their own business activities.

Question 23

The PRC has recommended the H. R. 22 inciude a requirement that the Commission
present institutional cost burdens by subciass, the extent of any cost shift in burden since
the baseling proceeding, and the extent to which rates for each of the various worksharing
categories depart from cost based criteria and sound economic principle.

What is the Postal Service's position with regard to this recommendation?

Response:
The Postal Service believes that all data needed to perform calculations related to institutionat

cost burden by subclass will be provided under the cost reporting requirements of H. R. 22.
Section 3772(a) requires the Postal Service to:
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prepare and submit to the Postal Regulatory Commission a report . . . analyzing costs,
revenues and rates in sufficient detail to demonstrate that the rates in effect during such
year . . complied with all applicable requirements of this title.

In addition, under section 3772(e) the PRC, not the Postal Service, has the power to determine
what data is required:

The Postal Regulatory Commission shall, by regulation, prescribe the content and form of
the public reports . . . to be provided by the Postal Service under this section.

The Postal Service notes that at present it does not routinely report the measured cost savings
associated with worksharing discounts to the Commission. These data are included as part of
omnibus rate case filings in support of a specific pricing proposal. We understand one intent of H.
R. 22 to be the replacement of the current cost-of-service regulation with an incentive pricing
mechanism applicable to all noncompetitive rates. A large number of noncompetitive rates
involve some degree of worksharing and imposing a requirement that all workshare discounts be
strictly cost based effectively excludes these rates from the pricing mechanisms proposed by H.
R. 22. ’

Question 24
The PRC has recommended that in the interest of all parties that H. R. 22 specifically

authorize the Postal Service to file a “realignment” case. The PRC contends that allowing
the Postal Service to determine when such a case was needed adds to its flexibility which
is one of the objectives of H. R. 22.

What is the Postal Service's position with regard to this recommendation?

Response:
It is unclear what a “realignment case” is in the context of this question. The Postal Service

interprets H. R. 22 as allowing it to file a rate case with the Postal Regulatory Commission at any
time under the exigent case provisions of H. R. 22 and therefore does not believe it needs
additional “flexibility” as proposed by the PRC. The incentive regulation of H. R. 22 is designed to
provide a mechanism for gradual price changes while encouraging the Postal Service to reduce
costs and improve productivity. If H. R. 22 is enacted with the amendments proposed by the
Postal Service, we would make every effort to avoid filing exigent cases absent a change in costs
caused by factors beyond our control.

Question 25

The Postmaster General has described the equal markup rule as "artificial.” However, to
many it seems clearly reasonable and fair to competitors and captive ratepayers. The
European Commission, as a way to protect monopoly ratepayers, has also adopted this
same rule. The PRC finds the rule "eminently reasonable.”

Piease explain the Postal Service's justification for eliminating the equal cost coverage
requirement as it relates to cross-subsidization between categories.

Response:
The equal markup rule is artificial in that it is a legislative contrivance designed to address a

specific public policy concern. While all businesses must cover their overhead costs (institutional
costs in postal terminology), the requirements of the equal markup rule have no equivalent in the
marketplace and could be viewed as ignoring the realities of the business requirements of the
marketplace. Moreover, as explained in the attached paper prepared by Christensen and
Associates, its use can cause marketplace distortions that will work against the objectives of
H.R.22.
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Nevertheless, we recognize the concern that “firewalls” may be needed to insure that the Postal
Service does not compete unfairly. Therefore, we have proposed amendments. that seek to
further study the cost of providing competitive products, and then insuring that they are
appropriately covered in the rates designed under the H. R. 22 pricing provisions.

Question 26

The Postal Service proposes to sunset this ruie after five years. The Service contends that
there are sufficient safeguards elsewhere in H. R. 22 to prevent cross-subsidies, and
because the nature of the market for noncompetitive postal products cannot be predicted,
the future cost coverages of those products are “problematic.”

Please explain the "sufficient safe guards elsewhere” in H. R. 22 to prevent cross-subsidy
between cateqories. How do you justify phase-out of the equivalent contribution
requirement?

Under the Postal Service proposal, in year six (the first year without cost coverage rule),
what protects captive customers and competitors from the Postal Service simply pricing
all competitive products at cost and loading all overhead costs on noncompetitive
customers?

What other entity in the competitive marketplace does not have to recoup overhead costs,
let alone make a profit; what other competitor has a customer base resulting from
statutory monopoly protections upon which it can move its overhead costs?

Response:
The basic pricing requirement underlying the Postal Service’s proposed amendments to H. R. 22

is that all products (subclasses) whether noncompetitive or competitive cover their costs. By
definition, this requirement eliminates the potential for cross subsidies between individual products
or categories of products. The equal markup requirement as amended by the Postal Service can
be used as an interim pricing restriction while the Postal Service restructures its competitive
products in response to the increased flexibility given by H. R. 22. However, over time the
discipline imposed by the competitive marketplace rather than the pricing relationships imposed
by pre-H. R. 22 regulation should be the primary influence on competitive products.

Customers purchasing noncompetitive products are protected from drastic price changes in the
first year without cost coverage rules by the price cap and band provisions of our proposals. In
addition, the Postal Service faces competition -- even from “nonpostai sources” - for many of the
products defined as “noncompetitive.” For example, First-Class Mail faces competition from
electronic messaging as well as electronic bill presentment and payment alternative. It would not
be in the business interests of the Postal Service, particularly under the regulatory incentives
included in H. R. 22, to unfairly burden noncompetitive products with institutional costs.

While all businesses must recover their overhead costs, no business faces a regulatory mandate
; to impose a rigid relationship on costs across product lines. This is further discussed in the
~Christensen and Associates paper attached to the response to Question 25.

Question 27
At the February 11, 1999 hearing Ms. Elcano said, ". . . from our vantage point, putting all

those factors together, we thought a five year sunset lets the bill take its new shape, iets
the Postal Service adapt, addresses the cross subsidy through anti-trust'.(emphasis
added)

For the recbrd, please clarify the Postal Service’s understanding of whether "a cross-
subsidy between categories” would be a violation of antitrust laws.
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Response:
The important point to remember is that H.R. 22 is aiready designed to bring the Postal Service

under the coverage of the antitrust laws. The “equal markup” ruie, added to antitrust coverage,
wouid expose the Postal Service to far more restrictive pricing rules than the antitrust laws impose
on any private firm. This would confer a competitive advantage on the Postal Service’s
competitors by insulating them from price competition, to the ultimate detriment of consumers.

The antitrust laws forbid predatory (below cost) pricing only if there is a reasonable prospect that
the firm engaging in such pricing can gain sufficient market power to recoup its present losses
through higher than competitive prices in the future. If the structure of the market makes it
unlikely or impossible for a firm to gain market power through predatory pricing, the fact that it
prices below cost will simply benefit consumers without injuring its competitors.

in the current {(and any foreseeable) business environment, it is not plausible to believe that the
Postal Service has any reasonable expectation of gaining market power through predatory pricing.
Our competitors, which are large and weli-financed firms, dwarf our share of competitive markets.
1t wouid be folly for the Postal Service to attack these firms through predatery pricing, and then
attempt to recover its losses by raising prices.

Even if it were reasonable to suppose that the Postal Service could gain market power through
predatory pricing, the “equal markup” rule would still be inconsistent with antitrust principles and
with consumer welfare. Under antitrust law, predatory prices must be below some appropriate
measure of the predatory firm's costs. The usual standard for such improperly low prices is a
firm's marginal or average variable cost. The “equal markup” rule would require the Postal
Service to set its prices at considerably higher levels than this standard. (Indeed, the underlying
requirement of H.R. 22 that the price of each competitive product cover its “attributable” cost is
already more restrictive than the antitrust standard, because attributable cost includes not only
variable costs, but also certain fixed costs that can be allocated to a particular product. The
“equal markup” rule would pile another layer of pricing restriction on top of the atiributable cost
standard, which itself is more restrictive than the antitrust standard. While this would provide a
luxurious degree of price insulation to the Postal Service’'s competitors, it would do nothing to
benefit consumers.

Question 28

In your amendments, you have suggested the cost coverage rule should be put in place
immediately and terminated after five years when a competitive products fund - as
developed by the Postal Service and Postal Regulatory Commission - is put into place.
The equal cost coverage rule is vital to protect both competitors and users of
noncompetitive services.

How can you ask them to accept a repeal of the cost coverage rule when the details of this
"new"” competitive products fund or separation are undecided?

Response:
As we have explained in our responses to previous questions, the “equal markup” rule would

provide an unprecedented degree of price protection to the Postal Service’s competitors, at the
ultimate expense of consumers. We beligve it would be unconscionable to prolong its life beyond
the five-year sunset date.
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Question 22

in his testimony at the February 11, hearing, Postal Rate Commission Chairman Gleiman
discussed the Postal Service's proposai to sunset the equal cost coverage requirement,
fHe noted that the Postal Service's proposal doesn't require any contribution from
competitive products after five years. He said this indicates that we're not going to be able
to solve the problem of declining first class volume. He noted that even assuming that the
Posial Service could shed volume variable cost, it still had substantial fixed overhead
costs that it would have to cover. He wondered where the Postai Service expected to get
the money from, if it doesn't require that competitive products make some contribution in
year six, '

How does the Posial Service respond fo the PRC’S concern?

The Postal Service proposes that all transportation costs as weli as costs dedicated
uniquely to one specific produst be exempt from the calculation of cost coverage when
testing for compliance with this rule. In H. R, 22, the Commission is called upon to
datermine exceptions to the rule.

Recognizing that the Postal Service would still leave the authorization for the PRC in place
to pass through costs exempted from the cost coverage calculation, why should the
statute pre-determine certain costs to be passed through? Shouldn't this complex costing
matter result from a well-vetfted decision by the independent PRC rather than a decision
hardwirsd in the law?

For the record, please provide a detailed explanation {citing principles of regulatory law or
aconomics for the record) as to why all iransportation costs should be axempt from the
calculation of the cost coverage rule. Similarly, please provide a detaiied explanation,
{citing principles of regulatory law or economics for the record) as to why costs dedicated
uniguely to one specific product should be exampt.

Would the FPostal Service consider the cost of the Emery contract for the Priority Mail
Processing Centers a cost dedicated uniquely to one specific product that should be

exempt from the calculation of cost coverage in testing for compliance with the equal
markup rule?

Please provide for the record costs that, in the Postal Service's opinion, are dedicated
uniquely to one specific product, which should be exempt frem the calculation of cost
coverage in testing for compliance with the equal markup rule.

Response:
The Postal Service's proposed amendments to H. R. 22 require that all products, whether

noncompetitive or competitive, cover their costs. We do not believe and have not suggested that
the competitive products should not provide a contribution to institutional costs. However, as
discussed above (see responses 10 questions 26 and 28), the equal markup rule imposes artificial
requirements on the Postal Service that do not exist for any other competitor in these markets.

H. R. 22 as modified by the Postal Service’'s amendmenis establishes a general category of costs
that would be excluded from the equai markup requirement and does not specify which individual
tosts would be excluded. That decision would presumably be made by the Postal Reguiatory
Commission in a rulemaking proceeding following the enactment of H. R. 22. ltis appropriate to
exclude purchased transportation and other costs uniquely associated with a product to the extent
that, and in recognition of the fact that these costs are provided by the private sector and that an
appropriate “markup” is aiready paid by Postal Service customers through the profit margin buiit
into the contract price.

The Postal Service has not prepared a comprehensive list of the costs it believes should be
exciuded under this provision but, in general, feels that purchased transportation costs (including
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air, highway and rail transportation) as well as unique third-party contracts for mail processing
services and transportation such as the Emery Priority Mail Processing Network costs would be
included. As indicated earlier, @ definitive list would be prepared as a result of a rulemaking
foliowing the implementation of H. R. 22.

Question 30

The Postai Service proposes that competitive products newly transferred to the
competitive category be exempt from the cost coverage rule for up to 2 years after
transfer. The Postal Service contends this would give it a limited amount of "breathing
room" for produets newly moved. if a noncompetitive product has been transferred to the
competitive category, it cbviously has met the test for competitiv Upon fer to
the competitive category, the Postal Service would immediately have all of the pricing
tools available to maintain its competitiveness, including published/nonpublished rates,
volume discounts, etc.

Other than a desire for newly transferred competitive products to increase market share
during this two year "breathing room” perivd, please provide any other justification based
on identifiable regulatory theory or practice that would justify such an exemption.

Response:
The two-year exemption from the equal markup rule is designed to facilitate an orderly transition

from the noncompetitive pricing requirements and the greater flexibility offered for competitive
products. While all the competitive pricing teols would be avallable immediately for the
fransferred product, the addition of this product to the competitive category could require price
changes to meet the equal markup requirement. |If it were appropriate to change only the price of
the newly transferred product, it may not be a sound business decision for the Postal Service to
“shock™ this product's customers with rapid and unexpected price changes. if the equal markup
rule required, for example, a significant price increase, strong adverse customer reaction might
result. Alternatively, if the equal markup requirement could be met by changing the prices of other
noncompetitive products. Once again, customers’ typically would prefer gradual price changes
and the two-year exemption would allow more gradual price changes. The two-year exemption
will allow the Postal Service to move prices in the appropriate dirgction without resulting in a
sudden shift in pricing strategy.

Guestion 31

The Postal Service’s amendment removes the PRC's advance review of proposed NSAs in
the noncompetitive category. (Authority to enter into such agreements with regard to
competitive products is inherent in the pricing authority in H. R. 22). The Postal Service
would maintain certain standards aiready in H. R. 22 that ensures the NSA benefits those
obtaining the agreement as well as those who do not. Such provisions include having to
ensure its availability to other mailers who qualify, or the assurance that the NSA rate must
make a contribution to overhead at least equal on an average unit basis to the rate or rates
from which it was formed.

As you will recall, the first revision of the bill removed such agreements altogether from
the noncompetitive category, and the existing NSA provision represents 2 careful effort to
ailow for agreements with the noncompetitive maiiers that benefit the Postal Service as a
whole, including those customers who may not qualify.

wm} should the biff remove the limited 90-day pre-review by the PRC of these agresments?

FH.R 221 d such ad jew, would you agree, however, that pubiic notice of
the NSAs is important, both for assurance that they meet the statutory standards, as well
as so other similarly si ! mailers coufd learn about it and obtain it, as one of the

statutory standards in the Postal amendment requires?
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Response:
The Postal Service believes that the pubiic notice requirement it has proposed is appropriate and

recognizes its dual nature as a government agency and a competitor within certain markets. The
shortened public notice period allows the Postal Service to tailor NSAs to the requirements of
specific mailers while recognizing that significant (nonpostal) competition can exist for products
included in the noncompetitive category. A compilaint procedure allowing competitors or
customers {o challenge the provisions of the NSA will provide an appropriete forum for full
evaluation of any allegations of improper conduct. If the Postal Service is found to have entered
into an improper NSA, the Commission will be able to adjust any rates to lawful leveis and take
other appropriate remedial action.

The Postal Service has never suggested that noncompetitive NSAs be “secret deals” exempt from
public scrutiny. We are committed to providing public notice of the terms and conditions of all
NSAs, offering these terms and conditions to similarly situated mailers, and doing so in the most
expeditious manner possible.

Question 32

The Postal Service’s amendment requires that the payment of rates and fees during the
term of the NSA are (i) reasonably calculated to yieid revenues that equai or exceed the
direct and indirect postal costs attributable to services performed under the agreement
and (ii} a portion of all other costs of the Postal Service that are equal, on an average unit
basis, to the portion of such costs reasonably assignable to the classification or
classifications of maii service most similar to the services performed under the agreement.
in the Postal Service proposed amendment on NSAs, the Postal Service adds two
raquirements for the contracting mai! user: . Specifically, (6) (B) furnish mail to the Postal
Service in such amounts or at such times as may be specified in the agreement and {6) (C)
pay the Postal Service a rate for enhanced services that is higher than the standard rate
charged for an unenhanced service.

Given that the USPS also adopts the H. R. 22 requirement that noncompeiitive NSA rates
be based on the workshare principle that the worksharing mailer make the same per piece
contribution to institutional cost as nonworkshare mailers, what purpose does this
language serve?

Response:
The Postal Service’s proposed amendment increases the scope of NSAs beyond the traditional

worksharing (barcoding and presorting) discounts that are offered today. In ali cases, every NSA
must provide a contribution to institutional costs at least equal to that of the most closely related
mail subclass.

Section {6) {B) allows the Postal Service to offer an NSA based on either the volume of mail
tendered, or the volume of mail tendered at a specific facility, or the time {of day or of the year) the
mail is tendered. This will allow the Postal Service to enter into NSAs that will better utilize
resources that may otherwise be under-utilized. For example, the Postal Service could enter into
an NSA requiring a8 mailer to tender a certain volume of mail at an assigned facility at a given time
of the day, thus using capacity that would otherwise be under-utiiized.

Section (6) (C) allows the Postal Service to offer an NSA for an enhanced service at a price above
the standard rate. This will permit the Postal Service to offer innovative services that individual
mailers may find attractive. Even if the service would result in additional cost to the Postal
Service, that NSA must be priced to ensure that the contribution to institutional costs is at least as
great as the most ciosely related mail class.
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Question 33
The PRC has urged the subcommittee to reject the Postal Service’s proposed amendment
on negotiated service ag ts. Tire PRC implied that the Postal Service amendments

" would allow a program of secret, non-tariff rates for monopoly and noncompetitive services
to be negotiated entirely outside public scrutiny, and that the potential for abuse would be
unacceptably high. The PRC said that requiring that defective NSAs be rectified only
through complaints after the fact is proceduraily inferior to prior public review, and would
improperly shift the onus from the Postai Service to potentially aggrieved mail users.

How do you respond to the PRC's concerns? Lan the Postal Service provide any fusther
business or public policy justification for eliminating the transparency and protections for
mailers and competitors regarding NSAs as in H.R. 227

Response:
As a government agency, the Postai Service believes it has an obligation to provide pubiic notice

of the terms and conditions of any noncompeitive NSA and to offer those terms and condifions to
any similarly situated mailer. We believe that the public notice requirement combined with
strengthened complaint procedures biefore the PRC will protect mailers.

Question 34

The PRC has recommended clarifying amendments to §3641 stating: {1) that the
negotiation of individual service agreements is not intended to become a substitute for
broad-based changes in mail classification; and (2) that NSAs are subject {0 a requirement

of producing net financial, as well as operational, benefits to the Postal Seyvice and mail
users genevatly.

. Does the Postal Service support this recommendation?

tn your written statement you say that the Postal Service would develop a proposal for the
Competitive Products Fund that would include a “process for separating the costs,
revenues, and financing of competitive products from those of noncompetitive products.”
The Postal Rate Commission has already worked a process of separating cost and
revenues of postal products since 1970.

Why reinvent the wheel? Why do we need anything more than to provide for a division of
assets, which is what HR 22 alraady provides?

Please explain why the Postal Service believes a “process” for creating a separate trackmg
system for competitive products is preferable to establishing the objective of 3
Competitive Products Fund and leaving the ability for the Postal Service and the PRC to
work out the specifics fi.e., the “process”) by a date certain?

Response:

The Postal Service supports the PRC's clarifying amendment “that the negotiation of individug!
service agreements is.rot intended to become a substitute for broad-based changes in maul
ciassification” and will work with the Subcommittee to incorporate this into H. R. 22,

However, while the Postal Service believes that all NSAs should offer a net financial benefit, it
does not agree that all NSAs should offer a net operational benefit. A “net operational benefit®
implies that some increased productivity or efficiency would be gained from every NSA; however,
the Postal Service has proposed an amendment (discussed in Question 32) that would aliow
NSAs based on an enhanced service offering at a premium price. This type of NSA could provide
a benefit to @ mailer and a net financial benefit to the Postal Service while imposing an additional
operational cost on the Postal Service. Any such additional cost would resulf in additional
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financial compensation through the NSA postage rates and keep the contribution to institutional
costs at least as great as the most closely related mail subclass.

The Postal Service has proposed an alternative to immediately setting up the Competitive Products
Fund proposed in H. R. 22, First, as we understand them, “Funds” are effectively checking
accounts that transfer cash in and out. H.R. 22, instead, raises situations where, for example,
assets are related to the Competitive Products Fund in ways that mere closely resemble traditional
accounting procedures for balance sheets, income statements and cash flow statemenis. We see
this situation creating a lack of clarity as to the functioning of the Competitive Products Fund. We
believe that a process for estabiishing the tracking and accounting for revenues, expenses, assets
and liabilities of the competitive products would ultimately create the best and clearest practices.
Second, since the competitive products will depend on access to public markets for debt, the
clearest disclosure possibie will result in the best relative funding costs.

uestion 35

The amendment proposes that during this transition period that is not to exceed five years,
the Postal Service could continue to borrow from the Treasury to support competitive
products.

How do you respond to those who suggest that it is an unfair competitive advantage to
allow the Postal Service to borrow money from the Federal Financing Bank at low
government guaranteed rates to compete against private companies?

Response:
We believe that it would be a competitive disadvantage for the Postal Service if it has to

immediately. borrow from the public markets upon separation of the competitive products.
Public markets investors look to a borrower’s track record, among other factors, when
determining how much to lend and at what rate. The competitive products performing under
the constraints of H.R. 22 will not have a full track record for several years. We believe that
investors will require a premium for not having a full track record of performance, which will
initially put the competitive products at a competitive disadvantage to other private
companies. Consequently, a transition period would help create a level playing field.

Question 35

The Postal Service under H. R. 22 will be given considerable freedom in the area of
competitive products. The Postal Service has had considerable freedom to develop new
products and price international products using velume discounting and contract pricing.
it appears that the International Business Unit is struggling to attain its stated goais.
Since its creation over three years ago the international Business Unit has developed a
few new products and re-designed and renamed a few existing products.

What best practices and lessons learned can the Postal Service draw from its experience
with international products that can help the Postal Service in meeting the challenge of
pricing freedom in domestic competitive products?

Will the Postal Service need to augment its management and staff to modernize its
approach to pricing competitive products or will it attempt to re-train current staff?

Response:
The international Business Unit was formed to develop a more competitive posture in the

international markets. We have begun to develop programs that address our customers’ needs in
a very competitive marketplace. Many of these programs are of limited scope and can be
characterized as innovative and experimental; over time we believe that they will be profitable.
We revise these programs as additional information becomes available to ensure that they meet
our customers’ needs and provide a contribution to the Postal Service. Recent changes in foreign
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economic conditions have resuited in reductions in mail volume. However, we have modified our
international mail programs to ensure future success.

The Postal Service employs a large number of economists that have a wealth of expertise in
postal pricing and costing systems. In addition, most pricing experts have advanced training in
business and economics and experience in the private sector. Former members of the pricing
staff have demonstrated their value outside the Postai Service following moves io private industry
and other governmental agencies. . While our current organizational structure was developed to
operate within the existing regulatory environment, the skills and experience of the pricing staff
are easily transferable, and may be better suited to & more flexible pricing environment such as
that proposed under H. R. 22.

Question 37

Many people, including some in Congress, have criticized the Postal Service's entry into
new non-postal markets and joint ventures with private companies. Nonetheiess, H.R. 22
takes the view that the Postal Service should be given a fighting chance to expand its
business in this area, provided it operates through a private law Corporation that has no
special rights or powers. Although the Corporation idea was added to H. R, 22 to help the
Postal Service in the future, the Postal Service has not been very vocal in its defense of
this idea. |see you use the word “accept” in your written statement {“We can accept the
concept of a corporation to provide additional separation for nonpostal activities. This
couid be a test vehicle for future reforms, provitded the corporation has reasonable access
to sufficient funding.”)

Is the Postel Service supportive of the idea of the USPS Corporation, or would you
Jjust as soon be limited to the traditional postal business as Congressman Duncan
Hunter has urged? Where is this in your list of priorities?

Response:

The Postal Service believes that the USPS Corporation could be of value to the Postal Service,
provided it is structured with appropriate access 1o capital, a useful governance structure, and
other features that aliow i to compete fully with private companies. We most emphatically
disagree that the Postal Service should be limited to its current lines of business. Historically, the
Naftion’s postal establishment has been free to pursue new and improved services for its
customers. While some of these efforts have not lived up to original expectations, the overall
effect of postal innovation has been beneficial to the pubiic.

Question 38

The PRC has expressed concern the USPS Corporation acquisition of another company
would exploit its special relationship with the Postal Service as a customer or as a
supplier.

What is the Postal Service’s position regarding the PRC's recommendation that the USPS
Corporation Directors should not be seli d by the Postal Service Board of Directors?

What is the Postal Service's position with regard to the PRC's recommendation that postal
managers should be restricted from transferring to jobs in the USPS Corporation and vice
versa?

What is the Poslal Service’s position with regard to the PRC’s recommendation that the
USPS Corporation be required to pay a significant portion of its earnings as dividends to
the Postal Service?
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Response:
We believe that since under H.R. 22, the Postal Service is the 100 percent owner and sole

provider of capital to the Postai Service Corporation, that its board should select the Postal
Service Corporation Directors. The Postal Service Board is effectively appointed by the President
of the United States with the consent of the United States Senate. In our view, it should be their
responsibility to determine whether and how capital is devoted to the Postal Service Corporation
and they should be held accountable for the performance of that capital. Consequently, they
shouid controf representation on the Postal Service Corporation Board.

The Postal Service does not believe that restrictions on staffing such as suggested by the PRC
are appropriate. Legaily, the Postal Service Corporation wili be subject to the same laws as any
corporation in the private secter. This includes all restrictions on post-Postal Service employment
imposed by Congress in the existing statutes. If a former Postal Service employee could be hired
in a similar position by a private firm, this individual should have the opportunity to seek that
position with the Postal Service Corporation. Similarly, former Postal Service Corporation
employees should have the same right to seek employment with the Postal Service as any other
individual as long as all hiring decisions were in compliance with applicable Postal Service human
resource guidelines.

The Postal Service Corporation Board of Directors should determine its own dividend policy. Key
questions, such as whether fo use excess capital as dividends or as financing for growth, should
be made on a pericdic basis as market conditions evolve. If the Postal Service Corporation Board
of Directors is appointed by the Postal Service Board, constituents will be assured that the Postal
Service Corporation dividend and capital policy is set in the overall interests of the Postal Service.

Question 38
In H. R. 22, the idea of the USPS Corporation is closely linked to the Competitive Products

Fund. The main purpose of the Competitive Products Fund is to setup an account that
defines how much money and assets you can transfer to the USPS Corporation, in
adgdition to any borrowing that the Corporation may do on its own.

_If we accept the Postal Service’s proposal to leave the setup of the Competitive Products
Fund to future deliberations by the Posial Service and the Postal Regulatory Commission,
dorn't we have io postpone the establishment of the Corporation as well?

Response:
We recognize that the uitimate form and scope of the Postal Service Corporation’s business

activities will be influenced by numerous factors, including the final outcome of deliberations
on the financing of competitive products. In the meantime, however, we believe it would be
appropriate to establish the Corporation as a functional entity, so that it wilt be capable of
piaying a greater role as circumstances require.

Question 40
Recently, our nation's private carriers proposed {o the Secretary of State that the Uniled

States support three changes in the UPU system: separation of governmental and
operational functions, elimination of some anti-competitive provisions, and equal
treatment for all competitive products under the UPU customs provisions.

L.eaving aside the details of these proposals, do you think the United States should
support these basic reform principles at the next UPU Congress? Why or why not?

Response:
Representatives of some of the private carriers have proposed changes in the UPU system that

fail fo take into account two key features distinguishing postal administrations from private
operators: their universal service obligations and their responsibility to actually provide the
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services established in the UPU Acts. The Postal Service supporis changes moving the UPU in
the direction proposed by the private carriers. These differences, however, will influence the
shape and pace of change.

For example, the UPU has already made changes based upon the separation of governmental
and operational functions to reflect changes made primarily among its European members. As
members in other regions, including the United States, make similar changes, and more of its
members support separate activities for these functions at a global level, the UPU will adapt
accordingly.

The UPU provisions that the private carriers want eliminated as “anti-competitive” are seen by the
large majority of UPU members as critical to the fulfillment of universal service abligations. They

do not prevent mailers from using the services of whatever operator, public or private, they

choose o use. They do permit countries to take steps fo protect themselves against the loss of
revenue from services based upon cream skimming and that encourage the migration of domestic
mail to other countries for posting and then for return and delivery at rates that do not cover :
delivery costs. Changes in the UPU terminal dues structure, at least among industrialized
countries, will reduce the concerns of private carriers about these provisions. It wili take longer,
however, for changes to reach a majority of developing counties.

UPU provisions that deal with the customs treatment of mail are also based upon the universal
service and postal treaty obligations of UPU members. Customs authorities have developed -
clearance procedures for mail that are based upon these obligations and related differences in the
traffic handied by postal administrations and private carriers. The Postal Service does support
postal and private carrier collaboration, within the UPU and the World Customs Organization
{WCO), to improve customs clearance procedures for all traffic, postal and commercial. Primary
responsibility for adopting these changes rests with national customs authorities and the WCO,
however, and not with the UPU.

Question 41

You stated in your testimony the competitive threat posed by foreign Posts. In a January
19, 1989 press release by the British Post Office, its CEO John Roberts states, "Within a 20
mile radius of where | sit in my office in London, there are bases for 2ight foreign post
offices all actively working to win business from us - the Netherlands, Germany, the U.S,,
France, Sweden, Denmark, Switzerland and Belgium.”

Flease provide specific detaiis on U.S. Postal Service offices that are established abroad to
recruit business, Flease include the length of time that these offices existed; a list of
countries where employees and contractors have been sent; the numbers of employees
and contractors indicating whether they are U.8. citizens or other nationalities; the amount
of money expended during the period of time showing travel expenses separately, and the
aggregate amount of business directly attributable to these activities.

Who oversees and is accountable for this activity?

Response:
The U.S. Postal Service has not established any offices abroad to recruit business or for any other

purpose. The reference to the United States in the January 19, 1999 press release by the British
Post Office is incorrect.
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Question 42

A recent AP poll stated that three-fourths of Americans believe the Postal Service is doing
an excelient or good jobk. Will the general public, the "Aunt Minnies” of the country
support H. RB. 227 What's in it for them?

The AP poll went on to say that the cost of stamps is too much. Any idea how much Aunt
Minnie will pay for postage under H.R. 227

Response:

Aunt Minnie, like other postal customers, will benefit from the regular, economical universal
service provided by a Postal Service that has the freedom and flexibility to respond to the public's
needs. In addition, under the price cap regulation established by H. R. 22, Aunt Minnie's postage
rates should increase over time no more than the changes in the Consumer Price index.

‘The exact rates that Aunt Minnie would pay depend on the X-factor and other variakles, which are
deferred to the Postal Regulatory Commission. These open-ended issues make the impact of the
legisiation highly unpredictable. The Postal Service has provided the Subcominittee model runs
that demonstrate a wide range of possible outcomes if H. R. 22, as proposad, is adopted.

The Postal Service has offered amendments which, if adopted, would clarify the actual impact of
the legislation and better protect the Postal Service's ability to carry out its universal service
obligations.

Question 43
if we were to enact H.R. 22 today, as currently written, how would postal jobs be

impacted? How about postage rates?

Response
Because many of its provisions would take time to implement, the enactment of H. R. 22in its

present form would not have an immediate impact on postal jobs or postal rates. Over time,
however, the enactment of legisiation that placed overly tight constraints on the pricing and
marketing flexibllity of the Postal Service would have an unfortunate impact on both postal
employment and the level of postage rates.

The Postal Service has provided the Subcommiittee model runs that demonstrate a wide range of
possible cutcomes if H. R. 22, as proposed, is adopted.

Question 44

How wili the Postal Service address collective bargaining and wage issues under H. R, 227
How would you address collective bargaining under the Private Law Corporation?

Response:
The enactment of H. R. 22 would have no immediate impact on collective bargaining and wage

issues within the Postal Service. I is possible, however, that the study of employee-management
relations required under section 601 of the bili would uitimately lead to changes in both these
areas. With regard to the Private Law Corporation, labor relations would be governed by the
National Labor Relations Act, and the Postal Service would expect persons selected to manage
the Corporation to adhere to that statute in all matters conceming collective bargaining and labor
relations.
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Question 45

Last month the GAO issued a report describing the major performance and management
challenges that need to be addressed if the Postal Service is to sustain performance and
remain competitive the 2ist Century.

in what ways can the Postal Service further reduce costs and what savings can be realized
from the ways you have mentioned?

Response:
Since Reorganization, the Postal Service has responded to numerous operational and mahagerial

challenges. However, we recognize that GAO as weil as many in the mailing community have
had constructive suggestions for further improvements. Even in the absence of any postal
reform, we will continue to act to improve service and to provide the products our customers want.

Postal reform, however, changes the basic ground rules for the Postal Service. Through statutory
incentives, it will encourage management lo develop innovative cost reduction programs. in
addition, increased flexibility will allow the Postal Service to react more quickly to changing market
conditions, and thus avoid “lost opportunities” resulting from the time needed for many regulatory
proceedings.

Question 46

Can we in the Congress provide the Postal Service greater flexibility to set rates and offer
new products guickly, without the sstablishment of a new price cap rate sefting
mechanism and the creation of a Private Law Corporation? If not why not? If so, how?

Response ‘

The Postal Service has been discussing postal reform in the context of H. R. 22, and belisves that
if ali its proposed amendments are accepted, H. R. 22 will establish a solid framework for a viable
Postal Service in the 21st century. At this point, we feel an overarching vision of the Postal
Service of the future is needed and are reluctant to propose piecemeal revisions to current
statutes until that vision has been arliculated.

Question 47

The Postal Service is grappling with labor-management issues, the challenges on
containing costs, the need to befter protect revenues, the need to implement reliable
indicators of postai performance and risks from Y2K computer problems. Can we sxpect
the Postal Service to address all these very serious matters and be subject to the fype of
postai reform envisioned in H.R. 22?7

Commissioner Goldway, in her testimony, makes a ber of very laudabl comments and
suggestions refative to postal refor_m. Fwould like your reaction to each of her thoughts:

H. R. 22 should rely more on the advantages of competition than protecting the
marketplace from possible Postal Service competition.

H. R. 22 should encourage the Postal Service to be more efficient and innovative,
I would propose loosening the definition of postal product in H.R. 22 ...to allow for product

innovation where there is a nexus to postal operations, and where the Postal Service can
show that the new product will benefit from Postal Service scale or scope economies.
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We should not curtail the ability of the Postal Service to be innovative just because of iis
size. As the Supreme Court has said, “low prices benefit consumers regardless of how
those prices are set, and so long as-they are above predatory levels, they do not threaten
competition.” Further, it has sald, 'it is in the interest of competition to permit dominant
firms to sngage in vigorous petition, including price competition.”

Response;
Among other issues, the Postal Service is currently addressing the labor-management, cost

containment, revenue protection and Y2K computer issues. We will have to continue to do this
regardless of the outcome of the debate over H. R. 22. H. R, 22 is aimed at giving the Postal
Service additional pricing flexibility, not at changing the way we deal with any of these other
issues. However, 1o the extent additional pricing flexibility results in increased mail volume and
increased revenue, the Postal Service may have more resources to dedicate tu these important
issues.

Generally, the Postal Service agrees with thrust of Commissioner Goldway’s comments guoted
above. We are a large organization encompassing both governmental responsibility for universal
mail service and providing competitive products. Any legislative reform proposal must recognize
that we have a unigue obligation to provide service six days a week to every address in the United
"States, and that that obligation imposes costs on the Postal Service that our competitors de not
bear. In addition, size is not inherently bad and does not necessarily resuit in an inherent
advantage for the Postal Service in the competitive markets. The Postal Service is committed to
providing its products without cross subsidy and will continue to do so regardiess of the outcome
ofthe H. R. 22 debate.

Question 48

Commissioner Goldway also makes the point that H. R, 22 "does not subject the
operations of the Postal Service to federal laws and regulations concerning deceptive
advertising.” She is referencing the recent LIFE TIME FITNESS complaint case where the
PRC found that the Postal Service’s use of language in marketing material for advertising
mail was “defective and inappropriate.” Should H.R. 22 be amended to correct this
probiem? If not, why not?

Response: .
As currently written, section 307 of H.R. 22 would apply the antitrust laws and portions of the

Federal Trade Commission Act to the non-monopoly activities of the Postal Service. This section
would also make the Trademark Act (otherwige known as the Lanham Act, 15 U.S.C. § 1051 et
seq.) applicable to the Postal Service. Section 43 of the Lanham Act, 15 U.S.C. 1125, would
provide a means for a business to seek damages based upon faise advertising.

. 1 should be noted that three faderal circuit courts of appeal have held that the Lanham Actis
currently applicable to the Postal Service. The Postal Service may be subject to suit for ciaims of
false advertising, unfair competition, and trademark infringement within those circuits.

Section 603 of H.R. 22, moreover, wauld direct the Department of Justice to prepare a
comprehensive report on the application of other statutes to the competitive activities of the Postal
Service. We believe it would be wise to await the outcome of that report before taking further
legislative action.

Question 50

PRC Chairman Ed Gleiman is very critical of a number of amendments submitted by the
Postai Service. Those singled out specifically for rejection include changes to the rate
setting process, which would impact bonuses and subject mailers from ive rate
increases. When can we expect further revisions of your amendments?
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Response:
The Postal Service believes it has offered a comprehensive proposal for postal reform in the

context of H. R. 22. We are willing to continue the dialogue with the Subcommittee, the PRC and
mailers to develop postal reform legislation that will be acceptable to all members of the postal
community.
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The H.R. 22 Equal-Markup Requirement for Competitive Products
Christensen Associates
March 18, 1998

Section 3744 of H.R. 22 states that “[r]ates for competitive products shall
be established in & manner such that the cost-contribution ratio for ali
competitive products (collectively) shall, for each year to which this subchapter
applies ... be at least equal to the cost-contribution ratio for such year for all
competitive and noncompetitive products (collectively).” Such an "equal-
markup” provision is inconsistent with the economic principles of regulation and
can have unintended and deleterious effects on the public. *

The equal-markup requirement is not good public policy for the following
reasons. First, the requirement is not needed to avoid cross-subsidization of
competitive products. Second, it is harmful to consumers. Third, it will reduce
the incentives for Postal innovation in noncompetitive markets. Fourth, the
requirement is based on the erroneous notion that firms must apply an equal-
markup to ali their products in order to recover fixed costs.

The equal-markup requirement is not necessary to prevent cross-
subsidization. Cross-subsidization occurs when the revenue generated from a
product does not cover its incremental cost. Similarly, the courts have generally
interpreted prices above unit incremental cost as not being predatory.
Consequently, a price floor based on incremental cost, and not some arbitrary
muitiple of incremental cost, will provide the necessary protection against cross-
subsidization and predatory pricing.

Even the protection of an incremental cost-based pricing floor may be of
fimited importance. Placing noncompestitive products under price caps will
eliminate any financial incentive for the Postal Service to price competitive
products below incremental cost. If the Postal Service decided to price
competitive products below incremental cost, it would be unable to recover the

1 The equal-markup requirement is defined in terms of revenue and attributable cost. While the
term attributable cost is not a standard economic term, we interpret it 1o mean incremental cost.

1~
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resulting financia! losses through a commensurate increase in noncompetitive
produgct prices. In other words, pricing competitive products at less than
incremental cost would leave the Postal Service less profitable than if it did not
offer the competitive products. (Under cost of service regulation, a firm could, in
theory, sell some products below incremental cost and offset those losses
through price increases for other products.)

The equal-markup requirement is harmful to consumers because it sets
an artificially high pricing floor for Postal Service competitive products. The
Postal Service may be effectively excluded from compsting in some markets,
and competitors would be protected by a “pricing umbrella” created by the equal-
markup requirement. The end result would be customers paying prices for
Postal and competitor products above the prices dictated by market conditions.

Furthermore, to the degree that the Postal Service is excluded from
competitive markets, it will be unable to obtain any contribution to fixed costs. if
the lost contribution is large enough, the Postal Service may need to implement
exigent price increases on noncompetitive products, once again making
consumers worse off.

The equal-markup requirement will alsc have some unintended
disincemivés for innovation. Suppose that the Postal Service finds a way to
reduce the incremental cost of some noncompetitive products. If it fully passes
on the cost savings to consumers in the form of lower prices, the percentage
markup on noncompetitive products will increase. Therefore it will be faced with
two undesirable alternatives: reduce noncompetitive prices by more than the
cost reduction, or raise pﬁces on competitive products. Either altermative would
seem to be a perverse “reward” for innovation. In the former case the Postal
Service would have less contribution {o overhead costs. In the latter case
consumers would be hurt by higher prices for competitive products, and if the
markets were highly competitive, the Postal Service would again have less
contribution from the reduced volume.

The equal-markup requirement is based on the erroneous notion that
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application of equal percentage markups on products is the only way to ensure
that the Postal Service recovers its fixed costs. Many firms in the private sector
also have fixed costs, and they must price their products to recover these costs.
But these firms do not recover these costs by applying an equal percentage
markup to the different products. Rather, markups for the different products are
determined by market conditions. Markets in which compstition is strong will not
support large percentage markups, and the firm must set its prices close to
incremental cost. This is to the customers’ benefit, because they have more
choices and lower prices. In fact, if a firm is required to impose an equal
percentage markup on all its products, it may not remain competitive in some
markets (since the prices would be too high). If this results in the elimination of
nompetitive product lines, the firm would be forced to raise the prices on the
remaining products, in order to continue recovering the fixed costs of its
operation. All customers — those of competitive and noncompetitive products —
would suffer.

One sees numerous examples of private firms using different markup
rates for different customers. The airline industry has been particularly effective
in segmenting their various markets and applying different percentage markups
in those market segments. Long distance telephone carriers have also been
effective in distinguishing their different market segments and deriving a variety
of pricing plans for them.

To summarize, the equal-markup rule undercuts the two main goals of
H.R, 22: the efficiency incentives of price cap regulation for noncompetitive
products and the incentives to enter into and compete vigorously in competitive
markets. In order to provide the full benefits of competition to the public, to
provide incentives to the Postal Service for cost reduction, and to fairly protect
competitors from unfair pricing practices, the appropriate price floor should be
incremental cost, without any additional conditions. To accomplish these goals,
we believe that the equal-markup requirement should be removed from H.R. 22.
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Mr. McHUGH. Our next panel, as I mentioned earlier, is com-
prised of the five commissioners of the Postal Rate Commission.
Chairman Edward Gleiman; Vice Chairman Trey LeBlanc; Com-
missioner George Omas, a face not unfamiliar to us who have plied
the House Chamber, a good friend and former staff member at the
committee; also, Commissioner Ruth Goldway; and Commissioner
Dana, also known as “Danny” Covington. So we welcome you all
here today. Before you are seated, while you are up standing, let
me rise and we can administer the oath.

[Witnesses sworn.]

Mr. McHUGH. The record will show that all of the commissioners
responded in the affirmative. So, again, welcome. We're glad you
are here this morning. I will open with Chairman Gleiman, who is
certainly no stranger to this committee room or certainly to this
subcommittee. And I add, we welcome you back.

Having spent a good part of my last several days reading your
extensive testimony, it was enthralling I assure you, page after
page after page of it. I sound facetious and I should not. It was
very thorough, very, very responsive and detailed. I do appreciate
that because you gave us a great deal of not just food for thought
but substance for thought, as well.

As I know you understand, time totally precludes us from your
presenting that in its entirety. So we will, of course, submit that
for the record in its entirety. We’'d appreciate if you could point out
those particular highlights that you think are most relevant here
this morning. Although having read it, I can tell you that whatever
you choose to focus upon will be relevant, because it was all very
flelevant and very helpful. So, welcome and thank you for being

ere.

STATEMENTS OF EDWARD J. GLEIMAN, POSTAL RATE CHAIR-
MAN, ACCOMPANIED BY W.H. “TREY” LeBLANC, VICE CHAIR-
MAN; GEORGE A. OMAS, COMMISSIONER; RUTH Y. GOLDWAY,
COMMISSIONER; AND DANA B. “DANNY” COVINGTON, COM-
MISSIONER

Mr. GLEIMAN. I do feel at home with Jack Brooks staring down
at me. I sat up there and had him do that occasionally during my
10 years as a staffer on the predecessor committee, the Govern-
ment Operations Committee. I was somewhat relieved when I
heard your opening, which indicated that this was not the impeach-
ment hearing room. I was actually very relieved, because 1 know
you read our testimony, and I was concerned that after reading it
you might want to make it the impeachment hearing room.

Mr. McHUGH. Not at all.

Mr. GLEIMAN. We do have a lengthy submission for the com-
mittee today. Before I start, let me introduce my colleagues, if I
may? Vice Chairman LeBlanc is with us today, as well as Commis-
sioners Omas, Goldway, and our newest commissioner, Commis-
sioner Covington.

I have a summary that I've attempted of the testimony. I also
have the short version, the shorter version and the shortest
version. I think inasmuch as you've read the testimony, and I hope
others will read the testimony, I'm going to go to the shortest
version. If you want more, you'll tell me.
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H.R. 22 with some fine tuning, save the private law corporation
where we have some serious concerns, would appear to be work-
able. It would appear to provide an opportunity for the goals that
were established at the outset, concerns over unfair competition,
non-postal products, and losses of revenue due to decline in vol-
ume—not market share but volume—that the Postal Service is fac-
ing. These problems can be adequately addressed, with some tin-
kering, by H.R. 22.

Having said that, it is our considered opinion, by and large, that
the Postal Service amendments are directly contrary to many of the
bedrock principles of H.R. 22. The Postal Service amendments
seem to erase many of the checks and decalibrate almost all of the
balances that have been carefully and thoughtfully incorporated
into the bill in response to the concerns of interested parties.

I could discuss at length the private law corporation at this time,
if you would prefer, but, if not, we can go right to your questions.

[The prepared statement of Mr. Gleiman follows:]
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Chairman McHugh, members of the Committee on Government Reform,
Subcommittee on the Postal Service, thank you for the opportunity to provide testimony
on H.R. 22, the Postal Modernization Act of 1999. With me today are my colleagues, .
Vice Chairman W.H. “Trey” LeBlanc, George A. Omas, Ruth Y. Goldway and Dana B.
Covington, Sr.

| appeared before this subcommittee almost three years ago to testify on an
earlier postal reform proposal introduced in the 105" Congress as H.R. 3717. The
current proposal to modernize the Postal Service and alter the way it participates in the
nation’s economy is a substantially improved version of that earlier piece of legislation.
That said, we intend to offer several suggestions that we think would improve it still

more.

One reason that | preface my remarks here today with a reference to my earlier
testimony is that a lot has happened since this subcommittee’s response to the initial
impetus for postal reform. In the early 1990s, mailers were reeling from the Postal
Service practice of imposing large rate increases every three or four years, there were
claims of unfair competition, and the Service was .ncurring year after year of muiti-
million dollar deficits. On top of that, there was the serious fear that technological
advances in communication, in particular the widespread acceptance of facsimile and

e-mail messages, might make the Postal Service obsolete.

This subcommittee responded to concerns that the Postal Service was in serious
difficulty by initiating a dialogue on ways to solve its problems, and by developing draft
legisiation. Today’s hearing represents a continuation of that dialogue. As the
Chairman has frequently commented, he views postal reform as a work in progress.

Since this effort began, low inflation, a strong national economy, the development of
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new mail processing technology, and recently improved productivity have allowed the
Postal Service to limit itself to moderate rate increases and still enjoy an unprecedented
string of profitable years.

Despite the financial and operational accomplishments of the Postal Service over
the past three years, the future still does not look particularly rosy. Thereis a
consensus that it is just a matter of time before the large portion of the First-Class
mailstream made up of bills and bill péyments is susceptible to electronic diversion.
This mail makes up nearly half of First-Class Mail. It tends to be “clean mail,” that is,
regular sized, letter envelopes that are accurately addressed, and it makes a
disproportionate contribution to the $20 billion institutional cost burden of the Postal
Service. ¥ a significant portion of this mail leaves, the Postal Service will be forced to
impose steep rate increases unless it can sharply reduce its costs, find sources of
substantial new profits, or both. The question alf of us must face is whether H.R. 22

can help that process. We believe that with some adjustments, it may.

H.R. 22 has three major innovations. First, it would establish a new, “price cap”
rate setting mechanism applicable to “noncompetitive” mail, that is, mail not currently
subject to direct, effective competition. Second, it would allow the Postal Service
freedom fo set rates for its “competitive” products, while attempting to establish a level
playing field. Third, it would authorize the Postal Service to establish a private
corporation to operate subject to normal commercial laws.

| will discuss each of these three innovations in turn. In addition to commenting
on the system that would result if H.R. 22 was enacted in its pfesent form, | will discuss
amendments to this legistation recently proposed by the Postal Service. Copies of the
Postal Service amendments were provided to the Commission only recently, and we
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understand that revisions may still be under consideration. Nonetheless, it appears to
us that the Postal Service amendments are directly contrary to the bedrock principles of
H.R. 22. These amendments would, by and large, erase many of the checks, and
decalibrate many of the balances, that have been carefully and thoughtfully
incorporated into the bill in response to the concerns of interested parties.

Before addressing the specifics of the three innovations in H.R. 22, let me briefly
set out these bedrock principles. The first and foremost of these principles is that the
Postal Service remains a basic and fundamental service provided to the people by the
Government of the United States, and as such, it should be operated in a fair and
nondiscriminatory manner. Mailers, suppliers, competitors, and other interested
citizens should have assurances that the Service will perform its functions consistent
with the policies set forth in Title 39.

The second principle contains two interrelated parts. If the Postal Service can be
operated more efficiently, rates will not increase as fast as they would otherwise, and
this will benefit both mailers and the nation as a whole; and, management and labor are
most likely to operate more efficiently if they can receive personal, financial rewards, in
the form of bonuses, for doing so.

A third principle is that competition between the Postal Service and private
enterprises should be as fair as possible. In colloquial terms: competition should take
place on a level playing field. H.R. 22 contains numerous provisions designed to level
the competitive playing field.

H.R. 22 ties these three complementary principles together in a compact
between mailers and the Postal Service. The consistent themes of H.R. 22 are to level

Page 3
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the playing field for competition between the Postal Service and private enterprise, and
to provide mailers with lower rates by restraining price increases through the imposition
of statutory price caps and rate ceilings that will hold price increases below the rate of
inflation. It allows substantial bonuses to be paid if the Postal Service is operated
profitably under these price caps. These themes explain H.R. 22, and the suggestions
we offer here today are designed to foster those themes.

PRICE CAP RATEMAKING

The first innovation | will discuss is the substitution of price cap ratemaking for
the current cost of service ratemaking system. Price cap ratemaking allows
management the freedom to set rates, so long as rates remain below a fixed ceiling.
H.R. 22 establishes a price cap that holds rate increases below inflation by allowing the
Postal Service to change rates for noncompetitive postal products each year within a
percentage range surrounding the previous year's change in the Consumer Price Index

(CPI) Iess a factor to account for likely productivity improvements.

Private utilities operating under price cap regulation are motivated to operate
efficiently because they are allowed to retain any profits they earn while providing
service under capped rates. The Postal Service does not have residual claimants who
demand a reasonable return for their equity investment. To motivate the Postal Service
to operate efficiently, H.R. 22 establishes the opportunity for postal employees to earn
substantial bonuses if profits are realized whiie providing promised services under
capped rates.

H.R. 22 also includes a ceiling on rate increases so that, on a cumulative basis,

they may never exceed the price cap. If, over time, the Postal Service holds increases
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below the price cap, it may recoup the difference in subsequent years, so long as no
increase is ever more than two percent above the applicable price cap for the current
year. This assures that mailers will not be subject to large, difficult to absorb increases.

Price Cap Ratemaking Applied to Noncompetitive Products

H.R. 22 gives management authority to change rates for noncompetitive
products without obtaining a recommended decision from the Postal Rate Commission.
Its flexibility is not unlimited — there would be several important new statutory
constraints, but within those constraints it can adjust rates more quickly to meet
changing circumstances. Meanwhile the Commission’s main role changes from
recommending rates to exercising regulatory review and taking appropriate action in
response to complaints from the public.

At the same time, the price cap regime proposed in the bill preserves many of
the basic tenets of current law designed to prevent undue discrimination between
groups of mailers, including the requirement that every postal product pay rates at least
equal to the attributable costs of the service they receive. This is an essential
protection that must be retained. We think that the balance of freedoms and restrictions
on rate changes set out in the bill is fair, and that if agreement emerges from within the
many segments of the postal community that price cap ratemaking will provide better
and less expensive mail service than cost of service ratemaking, then H.R. 22 provides
a sound basis for going forward.

However, the system described in H.R. 22 is not without potential problems.

Current rates incorporate an extensive system of cost-based mailer worksharing rate
incentives developed over time with the support of the Commission, mailers, and the
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Postal Service. These worksharing discounts embody the economic principle of
efficient component pricing, under which postal rates foster efficient use of society’s
resources. If future rates cease to reflect actual cost distinctions, mailers will receive

inappropriate price signals.

f future rate discounts fall below actual savings to the Postal Service, mailers
may stop performing worksharing that benefits the Postal Service and society as a
whole. If future discounts exceed actual savings to the Postal Service, other mailers
will have to generate revenues to offset these excessive discounts. This is a type of
burden shifting. Currently, the Commission strives to fairly balance the amount of
revenues over and above attributable costs that each type of mail must provide. When
discounts exceed cost savings, what really occurs is that the mailers eligible for those

discounts make smalier contributions to institutional costs.

Because the Service generally supports cost-based worksharing discounts,
hopefully the fact that H.R. 22 does not require that discounts reflect cost differences,
and continue to pass through identifiable cost savings, will not have any negative
impact on rates. Nonetheless, the subcommittee may wish to consider adding

language that requires worksharing discounts to reflect cost savings.

Although price cap ratemaking can be applied to postal rates, the syster laid out
in H.R. 22 is fairly complex. Let me say here that your staff has been exceptionally
helpful in providing assistance to us as we have reviewed this legislation. Nevertheless
| want to be certain that all of us — the Commission, the Postal Service, and affected
private sector entities — understand how the bill intends this éystem to work.
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Rate changes under new Chapter 37 would be applied to “products.” Products is
a new term, and we are not entirely certain of the extent that it is intended to
incorporate the current divisions of a class, a subclass, a rate category, arate cell, a
rate element, or some combination of those terms as they are understood by mailers
and the Commiission in developing rates. The definition in § 3701 refers to the next
level of subordinate unit below a subclass as a product. The levels of subordinate units
below a subclass are rate categories in some instances and rate cells in other
instances, yet in most discussions there has been an assumption that the same level
(category, cell, or other) should be applicable to all items in a basket. It is our current
understanding that each rate cell is a product.

This is important because H.R. 22 protects mailers of products from rate
changes that exceed the price cap and implicitly imposes limits on shifting the
overhead/institutional cost burden directly protected by these limitations.

The Postal Service also views the term product as difficult to interpret. It
proposes to remedy the situation with an amendment that would equate products and
current subclasses. This amendment would allow the Service additional flexibility to
shift rate burdens among mailers by eliminating the protections of price caps and rate
ceilings that H.R. 22 accords to subordinate units and further subordinate units of

classes and subclasses.

in our opinion, a clarification that preserves the protections of H.R. 22 at the rate

cell level is a more responsible way to proceed and eliminate potential confusion.

The Postal Service proposal to redefine products is part of a package of Postal
Service amendments that would change the very essence of the system for setting
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" rates for noncompetitive products laid out by H.R. 22. As | mentioned earlier, the
essential goal of the current Postal reform legisiation is to cause rates for all mail to rise
less quickly, as a result of improved productivity, and to provide a means to reward
those who cause that improved productivity to occur.

The Service has presented a package of amendments to the ratesetting process
that would: (1) eliminate those provisions that would provide an impetus for improved
productivity and lower rates, (2) eliminate those provisions assuring that the benefits of
improved productivity would be enjoyed by all mailers fairly, and (3) modify standards
so that bonuses would almost certainly be available even if the Service became less

productive.

Amendments of this nature subvert the purpose of postal modernization and

reform legislation, and should be rejected.

Another amendment in this category is the Postal Service proposal that the “cap”
on rate increases be changed. H.R. 22 limits rate increases to the change in the CPl
less an adjustment factor to account for expected productivity gains. The Postal
Service suggests statutory language that provides the adjustment factor would
ordinarily be zero, and that would allow a negative adjustment only when “compelling”
evidence indicates postal productivity will “consistently” exceed private non-farm sector
productivity. Moreover, the Postal Service proposes adjustments that would allow rate
increases fo exceed growth in the CPl. Some circumstances would require that the
adjustment factor be in excess of the change in CPI under its proposals. In sum, the
Postal Service Would eliminate those‘provisions that protect mailers from unjustified,

excessive rate increases.
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Additionally, the Postal Service's price cap regime appears to allow all
cumuiative banked increases to be applied to rates in any year. Thus, rate increases in
any year could substantially exceed the CPI for that yéar. The Postal Service's
amendments further exacerbate this problem by permitting, through the application of
so-called banding, an additional amount of up to 1.5 percent over the cumulative
increase, depending on the basket. This approach would undermine the inherent H.R.
22 philosophy of small predictable rate increases for the mailers.

One might ask why the Postal Service would want the price caps to be less
restrictive. Recall that H.R. 22 provides substantial bonuses to postal employees if the
Postal Service operates at a profit while adhering to the specified price caps. If price
caps are set above the rate of inflation instead of below the rate of inflation, it will be far

easier for the Postal Service to qualify for bonuses.

* For example, assuming a change in CPI of 3%, the H.R. 22 approach with an
adjustment factor of 1% would permit Standard A rate increases between 0 and 2%.
The Postal Service scheme, with no adjustment and a banding range of minus 2%
through plus 1.5% would permit rate increases of between 1 and 4.5%. [t is much
simpler to show profits when rates can be increased up to 4.5% than when increases

are limited to 2%.

Over the twenty-nine year history of operations under the Postal Reorganization
Act, postal rates have generally tracked the CPI. By making price caps less restrictive,
rather than more restrictive as proposed in the bill, the Postal Service would eliminate
assurances that rate increases would be restrained; by making its employees eligible
for extraordinary bonuses simply for meeting a standard that it has afready beaten, it

lowers the bar for earning bonuses to the ground.
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Before leaving the subject of price cap ratesetting for noncompetitive products, |
do have a modest proposal that [ believe would improve H.R. 22. The current
legisiation provides that every five years the Commission is o convene a proceeding to
determine the appropriate adjustment factor to be subtracted from the change in CPI. it
contemplates that this single adjustment factor woulid then be used in each of the next
five years. | suggest that instead, the Commission be directed to set annual adjustment
factors to reflect the evidence before it, so that if, for example, a new processing
system is expected to result in large productivity gains during the last two years of a
rate cycle, the Commission could set different adjustment factors for years 1 - 3 and

years 4 and 5.

Negotiated Service Agreements

“Section 202 of the bill would add a new provision allowing the Postal Service to
enter into negotiated service agreements with users of monopoly and noncompetitive
postal services. Allowing thesevbilateral agreements would mark a major departure
from current ratemaking procedure, because the Postal Service would be authorized to
offer customized reduced rates to individual mailers by contract, rather than by making
"discounts available to all potential users of a service under a uniform published

schedule of rates.

in principle, negotiated service agreements could provide a new avenue of
benefit sharing between the Postal Service and mailers who are willing to undertake
additional cost-saving activities, as the Joint Postal Service/PRC Task Force on Postal
Ratemaking found in its 1992 report. However, as that report also found, NSAs are

desirable only when they depart from established rates and classification scheduies “in
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ways which add value both for the customer and for the postal system as a whole.”
(Joint Task Force Report at 54.) In practice, this means that NSAs make sense only if
they are justified by demonstrable cost savings, operational benefits, and protection of
the contribution to institutional costs made by the monopoly and noncompetitive mait
categories to which they would apply. In short, the Postal Service has to be made
better off.

As H.R. 22 recognizes, the availability of negotiated service agreements does
not eliminate the need for classification cases. if the Postal Service believes that it may
be appropriate to offer reduced rates for an activity that many mailers can perform, it
should propose a classification case to establish a new discount category. Then the
impact on revenues can be evaluated together with the other applicable statutory

standards, and affected mailers will have the opportunity to express their views.

The new § 3641 contained in the current version of H.R. 22 addresses these
concerns by imposing several protective criteria for negotiated service agreements.
These conditions include requiring the performance of additional mailer functions,
recovery of both attributable costs and an average unit amount of institutional cost
contribution, liquidated damages to be paid by contracting mailers who breach minimum
volume commitments or oth‘er material terms, a 3-year term limit, equal access to NSAs
by similarly situated mailers, and the production of net benefits to the operation of a
nationwide postal system. Most importantly, § 3641 requires the Postal Service to
submit proposed NSAs to the PRC for advance consideration in a public, notice-and-
comment proceeding. Implementing these requirements would be a challenging task
for the PRC. In particular, it would be necessary to develop a cost base for each NSA
that would fully quantify cost savings that would notimpose new cost burdens on other
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users of the same service. Nevertheless, NSAs could yield net benefits to all mail users
and the postal system as a whole if the conditions set forth in H.R. 22 are retained.

The Postal Service proposes an amended version of § 3641 that would retain
most of the substantive criteria applicable to NSAs, but would also subvert the new
provision in a fundamental way. Under its proposed amendment, the Postal Service
would be authorized to enter into NSAs without any prior review by the PRC, or even
public notice. In place of a Commission notice-and-comment proceeding to consider
proposed NSAs as contemplated by the bill's current provision, the Service's
amendment would only allow an interested party an opportunity to file a complaint with
the Commission after the fact, if the interested party somehow found out about the
unpublished agreement. | emphasize the word *only,” because another portion of the
Service's proposed amendment would provide that, except for a complaint to the PRC
and court litigation on the contract between the Service and its NSA partner, these
agreements “shall not otherwise be subject to review by any court or administrative
body.”

There is nothing in current postal policy, the recommendations of the Joint Task
Force on Postal Ratemaking, or what | understand to be the objectives of H.R. 22 that
would justify a program of secret, non-tariff rates for monopoly and noncompetitive
services to be negotiated entirely outside public scrutiny. The potential for abuse would
be unacceptably high. Furthermore, requiring that defective NSAs be rectified only
through complaints after the fact is procedurally inferior to prior public review, and
would improperly shift the onus from the Postal Service to potentially aggrieved mail
users. For these reasons, we urge the subcommittee to reject the Postal Service's
proposed amendment on negotiated service agreements. We also would encourage
the addition of clarifying amendments to § 3641 stating: (1) that the negotiation of
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individual service agreements is not intended to become a substitute for broad-based
changes in mail classification; and (2) that NSAs are subject o a requitement of
producing net financial, as well as operational, benefits to the Postal Service and mail

users generally.

One additional important point requires clarification. That is: are pieces subject
to an NSA still considered part of their former “product” when applying price cap based
rate increases and the “all products must recover attributable costs” standards to that
product; or does each NSA constitute a separate product exempt from price caps?

Baseline Rate Case

An essential prerequisite to price cap rate setting is an inifial schedule of rates
that accurately reflects costs of service. H.R. 22 envisions a baseline rate proceeding
within 18 months of enactment to establish a baseline rate schedule that fairly reflects
current attributable costs and fairly allocates institutional cost burdens consistent with
the eriteria included in § 3622 of the existing law. There are no provisions for

subsequent cases to realign rates in accordance with § 3622 criteria.

The Postal Service's proposed amendments to H.R. 22 do not contemplate any
rate realignment proceedings at any fime. Those amendments assume the rates in
effect eight months after enactrent of H.R. 22 are the rates to be modified by the first
exercise under the price cap adjustment mechanism, and that any changes in CP}
since the previous rate case (e.g. R97-1) would be banked and available as justification
for rate adjustments. There would be no review of the Postal Service’s revenue
requirement and, thus, no opportunity to exclude amounts previously built in for

contingencies.
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Based on our experience with postal ratemaking, we have concerns about a
process that jumps directly to the price cap mechanism without first realigning rates in a
baseline proceeding. The Commission has found that cost and rate relationships of the
various subclasses and rate categories are subject to rapid distortion, particularly in
periods of technological change and modification of mail preparation requirements.
Docket No. R94-1 provides helpful instruction on this point. The Postal Service
proposed an across-the-board 10.3 percent increase for almost all rates which wouid
have preserved rate relationships established in Docket No. R90-1. The Commission
found that subclass costs and mail characteristics had altered rate relationships to the
point that the proposed across-the-board rates failed to conform to the criteria of the
Act. The Commission was required to recommend rates that adjusted subclass
relationships significantly from those proposed by the Postal Service. More recently we
have seen the introduction of advanced flat sorters that probably alter the costs that
supported imposing certain surcharges in the R97-1 rate case. We have also seen
reports of advanced OCR software that will read most handwritten addresses
successfully, which may significantly lower the costs of processing some types of First-
Class Mail.

Another factor suggesting the need for a baseline case is the influence of the
three major classification reform cases, beginning with Docket No. MC85-1. Those
cases resulted in a significant change in philosophy regarding mailer preparation of the
mail prior to entry into the postal system. Mailers were required to do much more than
formerly to ensure and improve the compatibility of their mail with Postal Service
processing equipment and procedures. However, the recently enacted rates, the result
of Docket No. R97-1, only partially reflect this new environment. R97-1 was filed using
FY 1996 as the base year, the period for which actual operating data are projected to
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the test year. The rates and classification changes resulting from MC85-1 were in
effect for only one full quarter of FY 1996. Despite attempts by the Commission and
the parties, efforts to update R97-1 data for the effects of the new operating
environment were only moderately successfully. A baseline proceeding should occur
before the price cap mechanism is implemented so that rate relationships reflect current
mailer preparation requirements. Absent such a baseline case, any rate distortions

caused by the changed environment will be enshrined in future rates.

It is inevitable that institutional cost burdens will shift over time among the
various subclasses and services. All interested parties, and the rate adjustment
process, could benefit from knowing how much change has occurred over time. H.R.
22 directs the Commission to issue, at least every six years, a report to the President
and Congress covering postal operations and the regutatory system then in place. The
legislation also requires annual Commission reporting on various aspects of postal
operations. | suggest that this legislation include a requirement that in one of the above
reports the Commission present institutional cost burdens by subclass, the extent of
any shift in burden since the baseline proceeding, and the extent to which rates for
each of the various worksharing categories depart from cost based criteria and sound
economic principles.‘ This would provide all interested parties the opportunity to assess
the need for future realignment rate proceedings. In addition, it would be in the interest
of all parties if the legislation specifically authorized the Postal Service to filea
realignment case. If the timing of this realignment case is at the Postal Service’s

discretion, flexibility for the Service, an objective of H.R. 22, is ensured.
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SEPARATE TREATMENT FOR COMPETITIVE PRODUCTS

The second innovation in H.R. 22 is the division of postal products into
competitive and noncompetitive categories, and the development of separate rules for
providing these distinct categories of products to the public. The legislation provides a
specific fist of existing products that are initially to be treated as competitive. A major
feature of this division is that several existing subclasses are split, with portions in the
competitive category and portions in the noncompetitive category.

Perhaps the most striking division affects First-Class Mail. H.R. 22 essentially
limits the Postal Service monopoly to letters mailed for $2.00 or less. This opens to
competition items weighing more than 8 ounces, and Priority Mail is placed in the
competitive category. Other significant divisions affect parcel post and international
mail. Apparently on the assumption that the majority of single piece mailings in these
classes are sent by individuals with little opportunity to utilize alternative carriers, in
most instances single piece mail is considered noncompetitive while bulk mailings are

classified as competitive.

Ratemaking for Competitive Products

H.R. 22 gives the Postal Service broad latitude in setting rates and adjusting
services for competitive products. Essentially, there are only two limitations: (1) that
each competitive product cover its attributable costs; and (2) that competitive products
in total have at least the same cost coverage as competitive and noncompetitive
products collectively. These two standards are needed to assure that the playing field
for competition is level. A
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The legislation also levels the playing field by clarifying that the panoply of fair
trade laws and regulations are equally applicable to Postal Service competitive products
and competing services offered by private enterprise. Within the ambit of those laws,
the Postal Service is able to offer rate and service differentials between individual
customers as private enterprises do. The legislation simultaneously adds provisions
that enhance the Postal Service’s ability to compete by allowing it additional flexibility to
experiment with new products and develop special arrangements keyed to the
particular circumstances of individual maiiers. It is hoped that this additional flexibility
will help the Service to explore new markets and respond creatively to changes in the
hard copy delivery marketplace. The Postal Regulatory Commission is charged with
evaluating complaints that the Postal Service is failing to adhere to restrictions
described in Title 38, and with collecting sufficient information to support appropriate

reviews of Postal Service competitive operations.

This balanced approach of granting the Service almost complete freedom to set
rates and adjust services while subjecting it to most of the controls applicable to private
industry should extend the benefits of competition to the users of competitive products.
However, the Postal Service again proposes amendments which would seriously skew
the competitive balance in its favor. These Postal Service proposals should be

rejected.

The Postal Service does not specifically eliminate the requirement that each
competitive product must cover its attributable costs, but its proposed amendments
substantially weaken that standard. As | mentioned in the discussion of the application
of price caps to noncompetitive products, the Postal Service p}oposes eliminating the
concept of subordinate units in defining products. Thus, all competitive parce! post or
international mail would be a single product. This would allow the Service to price any
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of the various categories of parcel post below cost so long as revenue for the
competitive portion of the subclass equals attributable costs. The Postal Service could
then engage in protracted below cost pricing in attempts to capture competitive

markets.

It is not in the public interest to allow the government to engage in destructive,
below-cost pricing as a means of competing with private enterprises. The concept that
subordinate units of subclasses should generate sufficient revenues to recover
atiributable costs is consistent with the basic cost of service rate standard that has
been the pre-eminent means for assuring fair and nondiscriminatory postal prices since

enactment of the Postal Reorganization Act.

The Commission also considers as eminently reasonable the proposition that
competitive products should have at least the same cost coverage as all mail services
combined. Private sector firms must cover overhead costs and generate profits.
Competitive postal products should generate at least a proportionate contribution to the
institutional costs of the Postal Service. If the average contribution is so high that it
reduces the Service's ability to compete effectively, either the Postal Service has
excessive overhead costs, or the rates for monopoly products are too high and should
be reduced. There is no valid reason for captive customers to have to pay more toward

overhead than users of competitive services.

The Service would completely eliminate (after 5 years) the obligation of
competitive products to make any contribution to the overhead of the Postal Service. it
is unclear how users of monopoly products, or the Postal Service as an organization,
would be assured of any benefits from its competitive products. The only beneficiary

possible would be the private law corporation, which under H.R. 22 is funded from
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surplus competitive fund contributions. By eliminating the H.R. 22 equal contribution .
requirement, the Service would make any revenue above cost into excess profit
available for transfer to the private law corporation.

Postal Service material suggests somehow separating the assets, liabilities,
revenues, and costs between competitive and noncompetitive segments of the Postal
Service, and implies that it would treat the provision of competitive products as an
independent enterprise; but it does not actually propose that a separate, tax-paying
private corporation be established to offer competitive postal products through ams-
length purchases of acceptance, processing, transportation and delivery services. To
the contrary, its proposed amendments would preserve and expand benefits such as
exemptions from lawsuits for its competitive products. Its brief discussion does not
mention an allocation of a fair portion of the overhead burden to competitive products.
Furthermore, in deciding during the first five years whether competitive products as a
whole make a sufficient contribution, the Postal Service wouild remove attributable
“purchased transportation costs and operational costs (such as those for dedicated
processing networks) which are uniquely associated with a specific product” from the

equation.

In sum, the Service has attempted to fashion a best-of-both-worlds environment
for competitive products in which it would retain the protections of a government service
but provide no certain contribution to the financial health of the organization. By
excluding purchased transportation and dedicated processing costs, it would be able to
claim that almost any subclass covered its costs while engaging in what would
otherwise be forbidden as predatory pricing. ’
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The Service also proposes to alter the review and reporting obligations of the
Commission so that it would not be authorized to evaluate and report to Congress on
whether the rates and fees for competitive products (individually or collectively) were in
compliance with applicable provisions of Title 39. These Postal Service amendments to
H.R. 22 should be rejected. We are also firmly opposed to a number of the
amendments suggested by the Postal Service which seem designed to prevent either
the Commission or the courts from exercising effective review of potentially
anti-competitive acts. There is no justification for exempting the Postal Service from the

standards private companies must meet.

Finally, H.R. 22 provides the Commission with authority to require the Postal
Service to cease offering a competitive service that consistently fails to recover
attributable costs. The Postal Service proposal eviscerates this provision which
protects both monopoly mailers and competitors. it would limit the Commission to
responding to a complaint, if such complaint follows three successive years of failure to
recover attributable costs by a competitive product. Furthermore, the Service seeks to
limit the “remedies” following such a proceeding to a Commission public report and/or a
recommendation that the Postal Service take some action. These remedies are
obviously inadequate. Note too, that by adding a special provision titled “Complaints
Regarding Loss-Making Products” the Service becomes able to argue its proposai pre-
empts the right of a concerned competitor to file a complaint under § 3662 unless there
are three successive years of below costs revenue, or to obtain any of the more useful

forms of relief provided for in that section.

Page 20



152

The Honorable Edward J. Gleiman
Before the Subcommittee on the Postal Service February 11, 1998

The Division Between Competitive and Noncompetitive Products

H.R. 22 includes provisions for moving products between the competitive and
noncompetitive categories, and for placing new products within the appropriate
category. The legislation appears to consider both monopoly products and products
over which the Postal Service exercises market dominance as noncompetitive. The

Commission would bear responsibility for applying these provisions.

The Postal Service proposes an amendment that would redefine the distinction
between competitive and noncompetitive products so that mail not subject to the private
express statutes could be reclassified as competitive, but only if the Postal Service
initiates such a transfer. This proposal is troublesome on its own. However, as
mentioned previously, the Service also seeks to eliminate the requirement that
competitive products would be expected to contribute a fair share of postal overhead.
These amendments, when taken together, would permit the Service to burden a

shrinking poot of captive customers with recovering all of its institutional costs.

The mechanism in H.R. 22 for allowing products to move in to or out of a
particular basket successfully balances the need for flexibility to foster Postal Service
innovations with the need for private enterprises to have some protection from unfair
Postal Service actions. The Postal Service would eliminate the opportunity for the
Commission or members of the public to initiate the process for moving products
between baskets and between competitive and noncompetitive. It explains that it wants
to retain contro! over its product line. However, the movement of products between
baskets is accomplished by classification cases, which are subject to final decision

authority of the directors. The Postal Service could not be forced to accept a change.
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We believe affected members of the public should retain the opportunity to obtain a
meaningful public review of the Postal Service categorization of its products.

The question of whether a service is competitive or noncompetitive is also best
left to independent outside review. Recall that the Postal Service proposes that the
parts of a competitive subclass should be allowed to be priced below costs if the
subclass as a whole covers its cost. If the Service has inherent advantages so that it
has market dominance as o a portion of a subclass, it could use its position to compete

unfairly. Affected mailers and competitors should have the right to seek reclassification.

A final disturbing aspect of the Postal Service comments and proposals is their
complete focus on the competitive portion of its operation. The vast majority of the
current mailstream is within the noncompetitive arena. Most of the individuals and
businesses that rely on the Postal Service for essential services use noncompetitive
prodﬁcts. The Postal Service states in comments explaining its legislative proposals
that it expects all new products to be in the competitive arena. For the Postal Service
to remain a valued and viable public service, it must focus its attention on providing
service improvements the users of noncompetitive mail will need in the coming years.
Mail users, and the nation, do not benefit if the entire intellect of postal management is
focused on improving and supplementing its competitive product fine and bolstering its
private law corporation, leaving the majority of existing mail services to stagnate or

even deteriorate.

PRIVATE LAW CORPORATION

I now will turn to the third major innovation of H.R. 22, the provision allowing for
the establishment of a private law corporation by the Postal Service. This is a concept
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that is new to postal reform. The former H.R. 3717 did not provide for a private law
corporation, so no public record has been developed on its pros and cons.

The private law corporation in H.R. 22 can engage in both postal and nonpostal
activities. Itis intended to be separate from the Postal Service, and the Commission is
charged with assuring that when the corporation purchases services from the Postal
Service, the prices paid are fair to ratepayers and competitors. The directors of the
Postal Service would select the directors of the corporation.

Our understanding is that in its original conception, the private law corporation
was simply a means for the Postal Service to offer nonpostal products without having
them underwritten by monopoly revenues and without having the government, as such,
entering new areas of competition with the private sector. The development of
nonpostal products by the Postal Service was considered desirable by some as a
means of generating profits which could then be used to offset losses incurred from the

widely anticipated diversion of lucrative First-Class volume to electronic media.

The concept of the private law corporation has evolved, however. Some
observers believe it is a mechanism for the Postal Service to acquire other companies
and to form partnerships and alliances with firms in the private sector. As written,

H.R. 22 permits the private law corporation to offer to the public every kind of postal
and nonpostal product. In fact, the private law corporation is so broadly defined that it
even could serve as a contractor to the Postal Service to perform collection, processing,
transportation and delivery of monopoly products, thus allowing the Postal Service to
become a “virtual” entity, hollowed out so that it consisted of littie more than a contract
and ratesetting shop. In addition H.R. 22 seemingly allows the private law corporation
to engage in activities which.have absolutely no nexus to the Postal Service.
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Just as the mission of the private law corporation has evolved so has its funding.
Initially, the monies available to the private law corporation were thought to be limited to
the so-called surplus in the competitive products fund. The surplus would consist of
overhead contributions from competitive products above what is required by the equal
markup provisions of H.R. 22. Recently we have heard it suggested that the private law
corporation could be funded by asset sales from the competitive product fund balance
sheet. These might be in the form of sales to the Postal Service with a lease back
provision. The Postal Service even goes so far as to propose that all competitive
product revenues (not simply profits) could be injected into the private law corporation.
The Service also wants the bill amended to allow the private law corporation to sell
stock to the public and to its own employees. As we understand it, the bill already
allows the private law corporation to set up subsidiaries which could sell stock.

The desirability of the Postal Service engaging in nonpostal activities, the scope
and effect of the private law corporation’s activities, and the manner in which the private
law corporation will be funded raise important issues of public policy which need to be

examined.

Scope and Effect of Private Law Corporation Activities

Currently, the Postal Service offers a limited number of low-revenue, nonpostal
products competing with the private sector under the mantel of the U.S. Government.
We believe it is generally inappropriate for the government to enter into competition with
the private sector. It is especially so when the government claims numerous special
privileges such as exemption from taxes and fair trade laws. Nevertheless, if the Postal
Service is going to engage in nonpostal activities, the private law corporation is an
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improvement over current practice. H.R. 22 recognizes the need for a level playing field
and this is highly desirable.

We recognize that nonpostal activities can be far more glamorous than
collecting, processing and delivering mail. It is more exciting to contemplate being a
player in electronic commerce, buying stakes in publicly traded corporations, and
entering into partnerships with private companies. Because the Postal Service has a
large amount of fixed costs, profits earned by the private law corporation would be
welcomed to offset a portion of its overhead burden. They would be especially
welcomed if substantial volumes of highly profitable First-Class Mail are lost to
electronic media. Nonetheless, we must question whether the potential for gain
exceeds the potential for loss to the Postal Service, and whether society and the
general economy will be better or worse off if the Postal Service uses substantial postal

revenues or assets to engage in nonpostal activities.

In our opinion it is dubious that a private law corporation spun out of the Postal
Service would be able to make a sizable contribution to the $20 billion institutional costs
of the Postal Service. We say this because it is hard to make profits in our competitive
economy. The Postal Service’s recent experience with new products, as described by
the GAOQ, supports our concerns. Virtually every nonpostal product would have very
significant competition. More importantly, nonpostal products would not benefit from
the scope and scale economies of the Postal Service as do letters and parcels. We
see few comparative advantages for the private law corporation in offering nonpostal
products beyond the ability to get capital without meeting the tests that ordinary startup

corporations must meet.
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We see no justification for the private faw corporation using Postal Service
assets to finance businesses or products totally unrelated to providing postal services.
A somewhat better case may be made for the private law corporation exploring
opportunities to sponsor vertical or horizontal integration in the postal sector. Remitco
is an example of vertical integration already put in place by the Postal Service. Other
possible examples include purchasing transportation companies or letter shops.
Examples of possible targets for horizontal integration would be small parcel delivery

companies, overnight delivery firms, money order firms and alternative delivery firms.

Title 39 describes the Postal Service as “. . . a basic fundamental service
provided to the People by the Government of the United States . . .” As such it must
deal fairly with its customers and suppliers. Current law prevents the Postal Service
from unduly discriminating among its customers. Current law also limits the Postal
Service’s flexibility in choosing its suppliers. In short there is now a level playing field
among the Postal Service's customers and suppliers. We believe that vertical and
horizontal integration in the postal sector would be very likely to slant those level
playing fields.

The logic behind the private law corporation purchasing another corporation
presumably would be that the acquired company would become more profitable as a
result of its new corporate alignment. If the company does not become more profitable,
the private law corporation would not gain much from its acquisition assuming it paid a
fair market price. We must ask: how will an acquisition by the private law corporation
lead to greater profitability? The obvious answer is that it could become more profitable
by exploiting special relationships with the Postal Service as é customer or as a
supplier. It does not seem possible to have a level playing field while honoring special

relationships.

Page 26



158

The Honorable Edward J. Gleiman
Before the Subcommittes on the Postal Service February 11, 1998

Finally, we believe it is essential that the management of any private law
corporation should have an arms length refationship with the Posta! Service.
Consequently, the private law corporation Board of Directors should not be selected by
the Postal Service Board of Directors. For the same reasons, there also should be
restrictions on postal management transferring to jobs in the private iaw corporation ang

vice versa,

Important issues also arise from the concept of allowing the private law
corporation to offer postal products to the public that are currently being offered by the
Postal Service. If the private law corporation drains mail that is making an overhead
contribution from the Postal Service, it hurts the Postal Service financially and leaves
rate payers worse off. The only way rate payers could benefit would be if the private
law corporation improved the profitability of postal products, and then returned these
enhanced profits to the Postal Service in the form of dividends. Unless these dividends
exceeded the contribution otherwise being made by the product, the Postal Service

would be harmed.

Allowing the private law corporation to offer noncompetitive but nonmonopoly
products not only has the potential to drain overhead contribution from the Postal
Service, it also would eliminate the protection the bill provides to captive ratepayers.
Furthermore, it would be in direct conflict with the market dominance test incorporated
in H.R. 22. As we understand i, the private law corporation could offer nonmonopoly,
noncompetitive products in spite of the fact that the Postal Service has market
dominance in these areas. This would allow the private law cdrporation o serve
profitable segments while leaving unprofitable segments to be served by the Postal
Service. This could directly undermine the financial stability of the Postal Service.
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Thus we believe that de facto monopoly products such as publications mail should not
be offered by the private law corporation.

Financing of the Private Law Corporation

H.R. 22 recognizes that the current law which allows the Postal Service to enter
into nonpostal activities with an unlimited draw on monopoly revenues is unwise. The
bill specifies that surplus monies from the competitive products fund and borrowing
without the full faith and credit of the government are the sources of capital for the

private law corporation. This is a great improvement over current practice.

H.R. 22, however, is not completely successful in insufating rate payers from
becoming the implicit underwriter of the private law corporation. Under current law, all
the institutional contribution from competitive products is available to defray institutional
costs. Under H.R. 22, surplus contributions from the competitive products fund could
be directed to the private law corporation. Unless the stream of dividends returned to
the Postal Service from the private law corporation exceeds the amount of funds the
Postal Service invested in the private law corporation, the Postal Service and

ratepayers are less well off.

Moreover, other options could be far more harmful. For example, assume the
Postal Service were to purchase and lease back from the competitive products fund
assets allocated to competitive products. The proceeds from these sales could provide
a substantial source of funds for the private law corporation. Under any form of funding
it is possible that the private law corporation might be able to manage to return only an
anemic stream of dividends, or it might even go bankrupt. Under either circumstance,

the Postal Service would fail to recover its investment.
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The American economic landscape is littered with failed companies. There are
no guarantees for new ventures. Thus, we are inevitably faced with an assessment of
the risk to Postal Service rate payers. We must ask, does the private law corporation
present a good risk-reward tradeoff for postal rate payers? At this point, we don't have
an answer to this question. Until the concept of the private law corporation is further
developed, no one can answer it. But surely we should answer this question before the
private law corporation is enacted into law. The private law corporation will not be
getting its capital in the normal manner; that is from investors willing to accept risks in
order to reap rewards. The capital contribution to the corporation by postal rate payers

will amount to an involuntary assessment.

We must also ask if it is in the public interest for a private corporation funded with
involuntary contributions from postal rate payers to compete in the market place. With
involuntary funding, the equity base of the private law corporation will be larger than if
all funds came from voluntary investors. Such an enterprise would distort the

competitive market.

If there is to be a private law corporation, we think H.R. 22 would be
strengthened if it required the private law corporation to pay a significant portion of its
earnings as dividends to the Postal Service. Paying dividends to the Postal Service is
the only way the private law corporation can mitigate the impact on mailers of the
expected decline in hard copy mail. Since postal rate payers will provide at least the
initial capital of the private law corporation, it is appropriate that they be major
beneficiaries of whatever financial success the private law corboration enjoys. Initial
investors usually receive a disproportionately large ownership stake by virtue of being
first and therefore taking the most risk.
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While H.R. 22 would make surplus contribution from the competitive fund
available to the private law corporation, a Postal Service proposed amendment would
be much more liberal. It would aliow alt revenue from competitive products, not just
surplus contribution, to be used to capitalize the private law corporation. We believe
the Postal Service proposal violates important safeguards included in H.R. 22. Any
financial firewall between the Postal Service and the private law corporation would be
breached if the corporation is permitted to use competitive product revenues in this

way.

Most importantly, the Postal Service's role changes from investor in the private
law corporation, using surplus profits, to cash cow susceptible of being plundered by
the private law corporation. In addition, the Service’s proposal would further diminish
the likelihood that the competitive products side of the Service would be of benefit to
noncompetitive products customers. Of course, the Postal Service amendment which
eliminates the equal markup provision of H.R. 22 also frustrates this objective. Finally,
the potential impact on the private sector could be very large. The amendment has the
potential to significantly increase the capital base of the private law corporation in a
manner that would distort even further the normal means of capital formation in the

private sector.

OTHER IssuEs RAISED BY H.R. 22

Market Tests

H.R. 22 would add a new Subchapter V to Title 39 to govern the subject of
market tests to be conducted by the Postal Service. New sections 3751 and 3752
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would allow the Service to freely conduct market tests of experimental noncompetitive
and competitive products, respectively, that are anticipated to produce no more than
$10 million in total revenues in any year. For farger-scale market tests — with
anticipated revenues not to exceed $100 million — the Service would be authorized to
conduct such tests under regulations to be established by the PRC.

The Commission endorses a two-tiered approach to Postal Service market tests,
as well as the incorporation of limiting conditions and safeguards in the new
subchapter. However, based on our experience with the dollar amounts in almost all
Postal Service experiments, the threshold for the first tier may be too high. Moreover, it
would be helpful to the Commission if some additional clarification were provided in the
bill in order to forestall disputes in the rulemaking process and potential litigation over

the intended operation of the new provisions.

For example, new sections 3751 and 3752 apparently intend to preclude market
tests that would cause "unreasonable market disruption” either for competitive or
noncompetitive products, while new section 3753 directs the PRC to consider “the
public interest in preventing unfair or disruptive competition” in establishing regulations
for larger-scale tests. It is unclear whether the cited language is intended to direct the
Commission’s deliberations to apply established antitrust standards of fair competition,

or some different measures of competitive behavior and market effect.

A more basic consideration is the nature of the Commission’s scrutiny of market
tests intended by the new subchapter. Sections 3751 through 3753 provide for
Commission orders that would cancel or terminate market tests if specified conditions
are not met, within the ambit of authority provided in the amended PRC complaint
provision, section 3662. Sections 3751 and 3752 allow the Commission’s issuance of a
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cancellation order “at any time.” However, it is unclear whether a complaint lodged by
an interested party is intended to be a pre-condition of issuing such orders, or when the
Commission’s scrutiny of market tests noticed by the Postal Service is otherwise
intended to commence. If no prior review of Postal Service market tests is intended, as
appears to be the case, it would be helpful if the timing and conditions under which the

Commission should review ongoing market tests were clarified.

The Postal Service proposes amendments to the bill's market test provisions that
would considerably loosen, or even dissolve, some of the limits and protective
conditions incorporated in H.R. 22. The Service’s amendments would eliminate the
distinction between ordinary and large-scale market tests for experimental competitive
products, replacing the $10 rﬁillion cap for the former with a uniform $100 million limit.
At the same time, the Service proposes to delete the protective condition that would
preclude the introduction or continued offering of experimental products which “cause
unreasonable market disruption.” [t does so on the grounds that this restriction is a
“subjective criterion,” and that, after all, introducing any new postal product will
inevitably impact on market conditions, particularly if the new product is well-received.

Mr. Chairman, when | testified on the market test provision in H.R. 3717, | noted
that:

First, it should go without saying that $100 million per year is a
huge amount of money for most businesses. Gross revenues of this
magnitude, if achieved by the Postal Service relative to a singie product or
service, could seriously disrupt many existing markets.

This observation is as germane today as it was when [ testified in July of 1996.

Moreover, the Postal Service's rationale for its proposed amendments would appear to
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confirm the anticipated potential for market impact. Apparently the Service doesn’t
want to have to worry about how its market tests are likely to affect conditions in pre-
existing competitive markets, or to have Congress authorize the PRC to do its worrying

for it.

We recognize the perceived need to equip the Postal Service to compete more
effectively in today’s marketplace, and that competing often means setting your sights
on someone else’s lunch. If the Postal Service is to be authorized to go after revenues
of as much as $100 million in a market test, we submit that some kind of oversight on
competitive impact and fairness must be exercised. The alternative would be to leave
affected competitors with no other recourse than a cumbersome private antitrust action

in a Federal court.

For these reasons, we oppose the Postal Service’s proposed amendments on

market tests, and urge their rejection.

Qualifications of Directors

Directors are to be selected solely on the basis of their proven ability to manage
organizations similar in size and scope as the Postal Service. We suggest that the
subcommittee also consider other qualifications and thus expand the pool of talent from
which selection could be made. Our first concern is that there are very few
organizations simiiar in size and scope to the Postal Service in this country. In addition,
we are mindful that the Postal Service is an organization that touches the lives of ali
Americans. Candidates that possess a wider variety of skills, experience, and exposure

to different size organizations could provide valuable insight into the needs of all
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citizens. Private corporations frequently tap educators, civic leaders, and consumer

representatives, as well as business men and women, to serve as directors.

Bonuses

Bonuses to officers and employees of the Postal Service are allowed under
§ 3773 of H.R. 22. The implicit objective of the bonus program, to provide incentives to
officers and employees to improve institutional performance, is laudable. We do,

however, have some thoughts on several aspects of this program.

First, the amount of profits in a particular year establishes the maximum amount
of money available for distribution as bonuses for that year. We recognize this
maximum amount can be reduced to some extent by Commission findings, and fimited
by Postal Service decisions regarding other uses for the profits, such as the need to
retire debt. Nevertheless, total annual profit is the starting point. We believe it
improvident to make all profit available for distribution as bonuses. The Postal Service
is an ongoing entity that operates in a dynamic environment. A more prudent course
would be to reserve some portion of profits for modernization, emergencies, lower
postage rates, or any number of other important business purposes. We recognize that
H.R. 22 permits the Postal Service to retain profits for various purposes. But mandatory
retention of some portion of profits would be a feature of the legislation that would
assure that the Service would emulate the behavior of responsible parties in the

business community.
An important related issue is the wisdom of using profit as the measure of the

efficiency of performance of the Postal Service. The amount of profit in a particular

fiscal year is sensitive to a large number of factors, many of which are outside the
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control of the Postal Service. Events such as a labor relations work stoppage by a
major competitor, extreme weather conditions, or even legislative actions, can effect the
amount of profit in a year, plus and minus. Even more important is the strength of the
national economy as evidenced by the strong growth in postal volumes and revenues
during recent years. In addition, planned spending on needed programs may not occur.
This could increase profits in one year to the longer-run detriment of the Postal Service.
Moreover, a standard accounting convention could require that a prior year's
adjustment, such as has occurred for worker's compensation, be totally expensed in the
current year. In this instance, current year profits are impacted by circumstances or
misestimates that actually happened in the past. This could result in an
understatement or an overstatement of current period profit from the point of view of
how well the Postal Service performed in the current year.

A possible solution is to loosen the connection between current year's profit and
the amount of money available for bonuses. For example, an annual moving average
of profits for a number of years might permit a fairer evaluation of Postal Service
performance. There are undoubtedly other methods that would lessen the impact of
one-time occurrences on current year's profit for purposes of determining the bonus
pool and mitigate the influence of events that are outside Postal Service control during
a particular year.

As an alternative to focusing on profits, we wish to suggest a system that
incorporates productivity explicitly. The Postal Service total factor productivity (TFP)
measure is a very sophisticated tool that takes into account many pertinent factors such
as capital investment, skill level of the work force, and the chahging workload content of
the mail that has to be processed and delivered. This is an objective measure of
institutional performance, and we suggest that this tool also be used to determine the

Page 35



167

The Honorable Edward J. Gleiman
Before the Subcommittee on the Postal Service February 11, 1899

amount of funds available for bonuses. As an example, the pool of profits available for
bonuses could be reduced if the change in TFP is small. If TFP is negative, even with
profits, consideration could be given to prohibiting any bonuses at all. Linking the
bonus pool to Postal Service productivity would mitigate the impact of the vagaries that
impact profit, and more directly relate bonuses to performance. Such a system could
also reward postal employees in a year in which losses are incurred for reasons beyond

their control but in which productivity improved.

Judicial Review

In keeping with the new division of responsibilities between the Directors of the
Postal Service and the Postal Regulatory Commission, section 202 of the bill amends
current § 3628 of Title 39, which governs judicial appeals of final actions on rate and
mail classification matters. The amended version of § 3628 appropriately provides for
appeals of final PRC decisions establishing adjustment factors and product transfers
between the noncompetitive and competitive mail categories. It also provides for
appellate review of decisions of the Directors to approve, allow under protest, or modify
PRC recommended decisions on mail classification changes, and on requests for

establishment of new noncompetitive products.

The latter provision presents an opportunity to rectify an anomaly that has
become apparent during the Commission’s institutional history. Under the current
wording of § 3628 — which the bill's amended provision preserves -— decisions of the
now-Governors to reject PRC recommended decisions with no further action are not
explicitly appealable. This omission has provided the Governors with the equivalent of
a “pocket veto” over Commission recommendations with which they disagree, and

exercising this option can leave substantive recommendations — particularly
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recommended rﬁail classification changes — suspended in a limbo that offers no
recourse to affécied parties. The Commission recommends that this procedural void be
filled by adding the words “reject without further action under § 3625 to the list of
appealable actions of the Directors in amended § 3628(a).

On another matter, H.R. 22 clarifies the situations where the Department of
Justice provides legal assistance to the Postal Service. In past litigation concerning
issues that affect both the Postal Service and the Commission, the Department of
Justice has balanced the concerns of our two separate agencies. We suggest that
language should be added to this legislation to make it clear that where the Postal
Service is representing itself the Department of Justice will still provide representation

for the Commission.

Appeals under § 404(b)

Finally, | want to take a minute to thank the subcommittee for adding a provision
to § 404(b) to clarify the period allowed for appeals of Postal Service decisions to close
small post offices. As you know, the Postal Service is not currently pursuing a policy of
closing offices. The Commission, nevertheless, has received a number of

. communications from individuals that indicate a problem may exist with the Postal
Service exercise of its authority to suspend the operation of post offices in
emergencies. The General Accounting Office did a report on this subject recently. The
issue seems to be that in some instances the Postal Service does not act to replace or
close a suspended facility for years, and this inaction leaves the community without
service and effectively changes an emergency suspension into a closure without the ]
procedures required in § 404. A remedy might be to allow interested persons to file an
appeal of any suspension lasting more than 6 months. )
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Implementation of H.R. 22

The Commission’s review of H.R. 22 has uncovered several areas where minor
adjustments could be made to improve the smooth transition from current postal
ratemaking to the price cap regime provided by the draft legislation. H.R. 22 calls upon
the Postal Regulatory Commission to exercise review over numerous aspects of the
transition. Each individual task assigned to the Commission is important, and feasible.
However, the sheer number of tasks that must be accomplished during the first year of

operation after enactment of the Postal Modernization Act of 1999 is quite daunting.

Attached as Appendix A to this testimony is a list identifying the rules that would
have to be developed by the Commission, through open public processes, shortly after
the legislation becomes law. Many of these obligations would have to be met within
very short timeframes so that the Commission could exercise its review functions as
required. While we understand the desire to move into the brave new world
expeditiously, we suggest that a transition period follow enactment of this legislation so
that the Postal Service, the public, and the Commission can conscientiously contribute
to developing effective and workable implementing regulations and, thus, mitigate the

amount of confusion and litigation.

CONCLUSION

Mr. Chairman, we realize our remarks today appear to be rather extensive.
However, | have not addressed every provision in H.R. 22, nor even every significant
amendment proposed by the Postal Service. We want to thank you again for the

opportunity to present our views.

We will be happy to answer any questions you may have.
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PRC ACTIONS TO IMPLEMENT H.R. 22 REQUIREMENTS

Required Rulemakings. Most need to be completed immediately or by establishment
of baseline rates. ’

» Adopt regulations ensuring confidentiality of certain USPS information provided in
reports or under subpoena-—§:3604{(g)(3).

¢ Conduct notice-and-comment proceeding to determine net value of assets and
liabilities attributable wholly or primarily to competitive products—§ 2011).

» Adopt regulations establishing a schedule and procedures for transferring non-
postal products to USPS Corp.—§ 205(b)(2).

e Adopt regulations defining “commercial entity” to implement prohibition of certain
USPS investments—§ 201 1(d)(2)(B).

* Adopt regulations to implement the unfair competition prohibitions in § 404a—
§ 404a(c).

¢ Adopt regulations specifying procedures for establishing adjustment factors
(including “exigent circumstances” provisions)—§:3733(b)(2)(B).

» Adopt regulations implementing cost coverage requirements for competitive
products under § 3744(b).

* Adopt regulations providing procedures for extension and cancellation of market
tests of experimental noncompetitive products [§3751(d} and(e)], and experimental
competitive products [§:3752(d) and {e)].

¢ Adopt regulations providing procedures for the conduct of iarge-scale market tests
[§3753(d).and:(e)].

* Adopt regulations applicable to proposed new competitive product introductions—

§3763(c)(1).

s Adopt regulations establishing procedures for the transfer of products between the
competitive and non-competitive categories under the requirements of § 3764(d).
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e Adopt regulations prescribing the form and content of reporting requirements
applicable to the private “USPS Corp.” for § 3772 purposes—§ 2012(g)(1).

e Adopt regulations establishing content of Postal Service annual reports §:3772(c),
for public comment on those reports §:3773; providing for PRC access to USPS and
USPS/IG materials supporting USPS annual reports to PRC—§ 3772{d); and for
regulations to initiate changes and improvements §:377.2{e).

e Adopt regulations providing for payment of judgments against USPS or U.S.
Government arising out of USPS activities in the provision of competitive products—

§ 2011(9).

» Adopt regulations for consideration of proposed Negotiated Service Agreements—
§ 3641(b).

¢ Adopt regulations implementing “date of postmark” standard in § 404(b) appeals—
§ 304(b).

e Adopt regulations establishing PRC Office of Inspector General—§ 701(c).
Other new Commission activities during this time period.

e Conduct baseline rate case § 3721.

« Draft and submit Annual Report to President and Congress on PRC operations and
USPS public-service costs—§ 3771.

¢ Draft and submit annual written compliance determination for rates, satisfaction of
performance goals, and service standards for non-competitive products—§ 3773.

¢ Maintain and publish updated lists of products by basket §:3731(¢) and competitive
products §3741(c).

e Report (as necessary, but at ieast every 6 yeavrs) to Congress on how system is
working, with recommendations for change §377
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Mr. McHUGH. Let me ask about the private law corporation. Be-
fore we do that, Commissioner Goldway has presented testimony
which we will submit its entirety in the record. Commissioner, we
thank you for that extra effort and welcome you, all of you, of
course, but I believe this is your first hearing? Welcome. Be careful
what you pray for, Commissioner.

[The prepared statement of Ms. Goldway follows:]
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Chairman McHugh, members of the Committee on Government
Reform, Subcommittee on Postal Service, I am submitting this testimony on
H.R. 22, the Postal Modernization Act of 1999, as an individual statement of
one Commissioner of the Postal Rate Commission and as an addendum to the
testimony delivered on behalf of the full Commission by Chairman Gleiman.

I want to commend Chairman Gleiman for the careful, thorough and
cooperative fashion in which he supervised the development of the
Commission’s joint testimony. His lengthy testimony does not reflect all of
the concerns that arose during Commission discussions, but it incorporates
the vast majority of our comments and the remarkable consensus we reached
on a broad array of issues. In particular, I appreciate the Chairman’s
comments on the need to broaden the qualifications for membership on the
Postal Service Board of Directors in order to assure that the public interest is
well represented; his comments on the need to limit, in some fashion, the
portion of profits that could go directly to bonuses; and his clear descriptions
of the complex problems that could arise as a result of the establishment of
the Private Law Corporation.

While I respect the hard work and several years of deliberation that
have gone into the drafting of the current H.R. 22, as a relative newcomer to
the field of postal services who has previously focused on the consumer’s
point of view, I may have a somewhat different perspective on postal reform,
which I offer for your consideration.

During the economic expansion of the 1990s, consumers have
experienced the turmoil and rapid changes of a highly competitive
marketplace and, for the most part, they have greatly benefited. The forces
of new technologies and deflationary raw material costs have combined with
innovations in marketing, deregulation, mergers creating scope and scale
economies, and fierce battles to gain market share so that consumers now
have more and better quality goods and services available to them at lower
prices. Likewise, HL.R. 22 should rely more on the advantages of competition
than on protecting the marketplace from possible Postal Service competition.

H.R. 22 should encourage the Postal Service to be more efficient and
innovative. Its competitors would then have to respond and the public would
get the benefit of lower prices and better services from all providers.

But §205's restrictions on the introduction of new products, except as
part of a Private Law Corporation, limit the Postal Service’s ability to be
innovative and respond to changing technologies with new products. It is
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inappropriate for legislation designed to prepare the Postal Service for the
next century to prohibit it from providing services other than those
specifically related to the physical delivery of letters, printed material or
packages weighing up to 70 pounds.! Yes, new products can be offered by the
Private Law Corporation, but, as the Chairman’s testimony explains, the
PRC has concerns about the construct and activities of such a corporation.

Therefore I would propose loosening the definition of postal product in
H.R. 22's revised §102 to allow for product innovation where there is a nexus
to postal operations, and where the Postal Service can show that the new
product will benefit from Postal Service scale or scope economies. If the
Postal Service can draw on such economies, consumers will benefit from
lower prices,

We should not curtail the ability of the Postal Service to be innovative
just because of its size. As the Supreme Court has said, “[IJow prices benefit
consumers regardless of how those prices are set, and so long as they are
above predatory levels, they do not threaten competition.”? Further, it has
said, “[i]t is in the interest of competition to permit dominant firms to engage
in vigorous competition, including price competition.”?

Enhancing the ability of the Postal Service and its competitors to do
" battle fairly will have a beneficial impact on Postal Service productivity,

industry competition and consumer welfare. However, enhancing
competition in the postal industry should be a two-way street. To that end, 1
would ask the Committee to assess further the impact of other laws that may
unfairly inhibit competition by Postal Service competitors. The Committee
should consider decreasing the scops of the letter monopoly on a graduated
basis, say over ten years, charging the PRC with reporting annually to
Congress about such a provision’s effects on universal service.

The rather elaborate and detailed statutory checks and balances built
into H.R. 22s price cap mechanism will serve to protect mailers from cost
shifting or sudden price increases. On the other hand, they provide little
opportunity or incentive for the Postal Service to lower rates either to reflect
the rapid impact of management efficiencies or to offer volume-attracting
discounts. Lowering prices in a nondiscriminatory fashion (i.e., not NSA’s) in
a competitive market does not always mean cost shifting or predatory

"1 would note that the 70-pound restriction would mean the Postal Service never could compete
against its competitors for larger weight packages if it so chose. The current lack of Postal
Service competition for 70+ pound package delivery is meaningful; private carrier rates jump
dramatically just past the 70-pound mark.

? Atlantic Richfield Co. v. USA Petroleurn Co., 495 U.S. 328, 338 (1990). See also generally
Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 208 {1883).

3 1d. at 341, citing prior cases for the same proposition.
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pricing, and such reductions can be a way for the Postal Service to attract
new customers. Lower prices could, in themselves, be powerful incentives for
the Postal Service to increase productivity and directly benefit consumers.
Therefore, I am inclined to support that section of the Postal Service’s price
cap proposal which broadens the definition of products to current subclasses
-- as long as H.R. 22 also includes an amendment requiring the Commission
to review and adjust the baseline rates every five years. Such a regular
quinquennial review would provide a public forum in which imbalances
resulting from the price cap mechanism, on the high or low end, could be
examined and corrected. g

In this same vein, I would be inclined to allow the Postal Service
broader discretion in its market tests for postal products than H.R. 22
currently allows as long as at the midpoint of the trial the PRC was required
to review the ongoing test to determine that the resources allocated to the
test were not unduly disproportionate to the revenues derived and the PRC
could cancel the test if such a finding was made.

Finally, while I would appreciate the Subcommittee’s consideration of
these possible adjustments expanding the Postal Service’s ability to compete
with other providers with regard to prices and new products, I think it is
vital that the Postal Service be required to present its products and services
to consumers in the marketplace under the same terms as its competitors. To
that end, I am concerned that H.R. 22 does not subject the operations of the
Postal Service to federal laws and regulations concerning deceptive
advertising. Recently, the Commission held in the Life Time Fitness
complaint case that the Postal Service’s use of language in a marketing
diskette for advertising mail was “deceptive and inappropriate.”*
Nonetheless, the Commission found it necessary to dismiss the complaint
because of limitations on its complaint authority.

H.R. 22 may not subject the Postal Service to the review of any
regulatory agency for deceptive practices. The Federal Trade Commission is
the agency primarily charged with prohibiting deceptive acts and practices,?
but FTC jurisdiction over Postal Service operations is problematic. Section
401(1) of Title 39 permits the Postal Service “to sue and be sued in its official
name,” but FTC jurisdiction extends only to a corporation "which is organized
to carry on business for its own profit or that of its members . . ..”® Although
the “break even” standard currently found in 39 U.8,C. §3621 would be

* Docket No. C98-1, Complaint of Life Time Fitness, Concurring Opinion at 1, issued January 27,
1989, ’

® See 15 US.C. §45.

£ 15 U.S.C. §44. See Community Blood Bank of Kansas City Aree, Inc. v. FTC, 405 F.2d 1011 (8"
Cir. 1969) for one decision explaining the scope of FTC jurisdiction over corporations.
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deleted by H.R. 22, it is unclear whether all Postal Service operations would
be considered to be of the type covered by FTC jurisdiction. Further, one can
read §307, which amends §409 of Title 39, as specifically excluding the FTC

from policing Postal Service advertising and marketing practices.”

Ner is there readily apparent Commission authority over deceptive
practices. H.R. 22 expands the Commission’s complaint powers, but there is
no specific reference to deceptive practices. For example, revised s 3662 of
Title 39 would allow interested parties to file a complaint with the
Commission if they believe that “the Postal Service is not providing postal
service in accordance with the policies of this title,” but there is no specific
policy in Title 39 directed against deceptive advertising. And, as the Life
Time Fitness case suggests, even under current law, the regulated side of
Postal Service operations needs this kind of oversight.

Once again, thank you for the opportunity to share these additional
comments. I look forward to further participation with my fellow
Commissioners as the legislative process for H.R. 22 proceeds.

? Proposed 38 U.8.C. §409(d)(1XC)(i} applies FTC antitrust jurisdiction to cerfain aspects of
Postal Service operations. In applying 15 U.5.C. §45 to the Postal Service, it specifically includes
only the FTC’s “unfair methods of competition” authority.
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Dear Chairman McHugh:

| wish to supplement my written testimony of February 11, 1999, on H.R.
22, which | provided as an individual statement of one Commissioner on the
Postal Rate Commission. Among other things, | had expressed the concern that
H.R. 22 did not subject the Postal Service to federal laws and regulations
concerning deceptive advertising. Subsequently during a discussion of H.R. 22
at the Commission for which subcommittee staff was present, a suggestion was
raised that H.R. 22 as currently written would give the Federal Trade
Commission (“FTC") jurisdiction over any deceptive advertising by the Postal
Service. This suggestion was grounded in language contained in proposed 39
U.S.C. §409(d)(1)(C)(ii), which defines the Postal Service as a “person” subject
to “section 5 of the Federal Trade Commission Act (15 U.S.C. 45) to the extent
that such section 5 applies to unfair methods of competition.” | wish to expand
upon my written testimony to clarify why FTC jurisdiction is problematic with H.R.
22 as currently written.

First, §409(d)(1) only covers conduct “with respect to any service which is
not reserved to the United States under section 1696 of title 18. . . .” A
substantial amount of the Postal Service's activities are still protected by the
letter monopoly statutes.

Second, FTC jurisdiction extends only to a corporation “which is organized
to carry on business for its own profit or that of its members . . .."" The “break
even” standard currently found in 39 U.S.C. §3621 would be deleted by H.R. 22,
but it remains unclear whether all Postal Service operations would be considered

115 U.S.C. §44. See Community Blood Bank of Kansas City Area, Inc. v. FTC,
405 F.2d 1011 (8" Cir. 1969) for a landmark decision explaining the scope of
FTC jurisdiction over corporations.
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to be of the type covered by FTC's “for-profit” jurisdiction because the scope of
the FTC’s “for-profit” jurisdiction is controversial.?

Third, H.R. 22 only subjects the Postal Service to FTC jurisdiction “to the
extent that such section 5 applies to unfair methods of competitic:n.“3 Thus, H.R.
22 specifically excludes FTC jurisdiction regarding “unfair or deceptive acts or
practices . . ..™ As a matter of course, the FTC brings its antitrust cases under
its “unfair methods of competition” authority.® The “untair or deceptive acts or
practices” phrase gives the FTC authority over deceptive advertising, and |t is
under this standard that it has brought its modern false advertising cases.®
Congress added the "unfair or deceptive acts or practices” phrase under the so-
called Wheeler-Lea Amendment to the FTC Act in 1938 precisely because
questions had arisen in court rulings about the ability of the FTC to protect
consumers under its “unfair methods of competition” authority.” The Wheeler-
Lea Amendment was adopted as a way to remove the requirement that the
Commission prove competitive injury in its false advertising cases and fo “set the
stamp of legitimacy on its consumer protection activities . 7

2 A recent case discussed the differing views of the circuit courts of appeal on
such jurisdiction. See California Dental Ass’nv. F.T.C., 128 F.3d 720, 725-26
(9" Cir. 1997). The Supreme Court is reviewing the Caitfomta Dental decision,
and according to United States Law Week “the definition of ‘profit’ — the trigger
for Federal Trade Commission jurisdiction over trade associations ~ was a focal
point of discussion during oral argument before the Supreme Court last month.”
67 U.S. Law Week 3503 (February 16, 1999).
N ? Proposed 39 U.S.C. §409(d)(1)(C)(i)-

‘15U8C. §45(a)(1).
5 See, e.g., F.T.C. v. Motion Picture Adv. Co., 344 U.S. 392, 393 (1953).
% See, e.g., F.T.C. v. Pantron | Corp., 33 F. 3d 1088, 1095 (9"‘ Cir. 1994). For
example, the FTC has noted that it “regulates food advertising under its-statutory
authority to prohibit deceptive acts or practices under Section 5 of the FTC Act”
FTC Enforcement Policy Statement on Food Advertising (May 1994), at 4. The
full ambit of FTC deceptive advertising authority is further explained in its so-
called Deception Statement. See Cliffdale Associates, Inc., 103 F.T.C. 110, 176
(1984), reprinting as an appendix a letter dated Oct. 14, 1983, from the
Commission to the Hon. John D. Dingell, Chairman, Committee on Energy and
Commerce, U.S. House of Representatives.
7 Section 5 of the FTC Act originally prohibited only “unfair methods of
competition. FTC Act of 1914, ch. 311, §5, 38 Stat. 717. The “unfair or -
deceptive acts or practices” phrase was added by the Wheeler-Lea Amendment
of 1938, ch. 49, §3, 52 Stat. 111 in response to the Supreme Court’s limiting
decision in F.7.C. v. Raladam, 283 U.8. 643, 648 (1931).
8 See Neil W. Averitt, The Meaning of “Unfair Acts or Practices” in Sectron S5of
the Federal Trade Commission Act, 70 Georgetown L.J. 225, 231-35(1981).
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It should be noted as well that any residual authority the FTC might have
to bring false advertising cases.under its “unfair methods of competition”
authority is clouded by H.R. 22’s specific exclusion of FTC jurisdiction regarding
“unfair or deceptive acts or practices. . ..” And certainly the FTC’s lack of
authority over not-for-profit organizations makes jurisdiction over the entirety of
Postal Service operations highly problemaltic absent specific Congressional
authorization.

If H.R. 22 is to be amended to grant the FTC authority over Postal Service
unfair or deceptive acts or practices, including those that may occur under the
mail monopoly, as | believe is both warranted and the intention of your
subcommittee, the most unambiguous way to accomplish this would be to add
an additional subparagraph to 39 U.S.C. §409 (perhaps as subparagraph (i)
specifying that the Postal Service shall be considered to be a “person” for
purposes of section 5 of the Federal Trade Commission Act, 15 U.S.C. §45(a)(2),
to the extent that such section 5 applies to unfair or deceptive acts or practices.

Sincerely,

Ruth Y. Goldway, Commissioner
Postal Rate Commission

cc: Honorable Chaka Fattah
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Ms. GoLbwAY. Thank you

Mr. McHUGH. I am aware, Mr. Chairman, that you have con-
cerns about the private law corporation and we do need to probe
those and discuss them. But, first, let us spend a little time on the
Postal Service amendments. A great deal of your prepared testi-
mony was spent, I felt, in addressing those issues.

Now, you heard me discuss, for example, the cost coverage rule,
the 5 year sunset of that, and the suggestion by the Postal Service
that they be the determiners of what is non-competitive and com-
petitive, versus the process defining H.R. 22, involving more mar-
ket oriented procedures, and such.

Let’s spend a little time, if you would, filling out the record in
a counterpoint, for lack of a better description, of what the Post-
master General just said. Let’s start with the cost coverage rule.

I know you heard my comments, the concerns about doing away
with that provision after 5 years. You heard in response both the
PMG and the General Counsel’s view about a future of the Postal
Service and a process by which, after 5 years, that cost coverage
rule becomes moot, in their view, at best, and at worst becomes a
negative thing in terms of a pricing burden on a product that in
tﬁeory is supposed to be competitive. I'd like to hear your views on
that.

Mr. GLEIMAN. Well, first let me say that, as I recall, H.R. 22, as
reported out of the committee last fall and as reintroduced this
year, does contain a provision that allows the Postal Service to ap-
proach the Postal Regulatory Commission and ask for adjustments
in the nature of the equal contribution provision. So, to the extent
that something is going to happen over the next 5 years, or how-
ever many years, that could impact negatively, there is a mecha-
nism built in now.

The big problem with the Postal Service’s proposal to sunset the
contribution requirements on the competitive side has to do with
where the money to cover overhead is going to come from. There
is an issue that we’ve all been wrestling with about when the first
class monopoly volume is really going to decline. And one of the
reasons that we’re all involved in this and have been for a number
of years is the fear that we need some way to cover overhead costs.

The Postal Service’s proposal that in 5 years there doesn’t have
to be any contribution rule, or any contribution for that matter,
would indicate that we’re not going to be able to solve the problem
associated with declining first class volume. Even assuming that
the Postal Service is positioned to shed volume variable costs, it
will still have substantial fixed, overhead costs that it will have to
cover. I don’t know where it expects that money to come from, if
it doesn’t expect, in year 6, for the competitive products to make
some contribution. But doing away with the mark-up is exacer-
bated in a sense, as are several other provisions of the bill, by the
Postal Service’s proposal to define product at the subclass level. If
all you have to do is cover costs at the subclass level, and you don’t
even have to make a contribution, just think about what happens
with offerings or rate categories within a particular subclass.
Where they think they’ve got something close to market domi-
nance, which they can have under their proposal in the competitive
area, they would be encouraged to go for higher rates and maybe
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below costs rates for subordinate units, as the bill calls them. And
I think that there is potential for a great deal of hanky-panky.

Ms. Elcano, as I understood her, said, “Don’t worry about it,
there are provisions in here which apply the anti-trust laws.” Well,
you know, a lot of the Postal Service amendments would weaken
the antitrust protections and the other playing field leveling provi-
sions that you have included in H.R. 22. And even assuming that
she’s right, anti-trust suits take 1% years, 2 years, 3 years, I don’t
know. I have a law degree, but I haven’t been to court in an anti-
trust case.

I imagine that with the opportunity not to have to worry about
marking up your products and only covering costs, and then having
some sub-units where you could be below cost, that you could do
some fair damage to the private sector.

Mr. McHUGH. Also, let me say, when I address my questions to
the chairman they are by inference addressed to any of the com-
missioners. If any of you at any time want to add or expand upon
anything that the chairman is saying, please feel free to do so.

Mr. GLEIMAN. You'll be disappointed to know that Vice Chairman
LeBlanc has laryngitis today and probably won’t be able to offer
additional comments.

Mr. McHUGH. I'm heartbroken. Well, I wish you a speedy recov-
ery sometime later this afternoon. You also heard the response to
the concerns that we have heard that I conveyed to the PMG, with
respect to their amendment that would propose that they define
competitive versus non-competitive.

You may have also heard the general counsel’s response with re-
spect to single piece international mail and the fact that they have
a court case going now. And that again in the future they envision
a time when it would indeed be competitive. Do you view that
amendment as a helpful one or as one that better balances the
playing field, as we like to say, in this process?

Mr. GLEIMAN. I do not think it better balances the playing field.
I also heard the Postmaster General comment at another point in
his presentation, in response to a question that you asked, that al-
most every Postal Service product, or something to the effect of,
has competition in one way, shape or form.

As for the argument that there is something in a lawsuit some-
where that may imply that single piece international should be in
competitive, I guess you could extend that argument and say that,
well, letter mail, which is part of the monopoly, is in competition,
we’ve all heard it time and time again, with evolving technologies.

Everybody is worried about electronic bill paying, so why don’t
we just move everything into the competitive basket or the com-
petitive side of the ledger and get it over with now? That’s how I
W(l){uld read the Postal Service’s position. I just think it’s not well
taken.

Mr. McHUGH. You have, and let me state for the record, in the
body of your testimony a series of amendments that you suggested
that, in your opinion, could make the bill more “finely tuned,” to
use your phrase.

I will respond that, just at first blush, many of those amend-
ments did indeed appear to be some things that we not only can,
but should and will, take under consideration. I won’t go into a list
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of those now, but we undoubtably will want to get back to you on
ensuring that, as we go forward, we're formulating something that
you indeed intended and envisioned, and I appreciate that.

Mr. GLEIMAN. Mr. Chairman, perhaps I should have said this at
the front end, but Bill Henderson talked about the relationship be-
tween the Postal Service and the Postal Rate Commission in the
past few years, and he was right. It’s a much better relationship
than it has been during many years since postal reorganization in
thf1 early 1970’s. A lot of that has to do with Bill Henderson’s atti-
tude.

I think it’s important for you to know that we talk with the Post-
al Service frequently about the bill. They initiate the conversations.
We initiate discussions with them. We don’t always agree with
them, but they have a perspective that they need to present, and
I understand that where one sits is where one stands on issues.

I think it’s important for you and for everyone else who is in-
volved in this to understand where the Rate Commission sits. It is
an interesting place because we, and you can take me at my word,
are not presenting views which are intended to perpetuate a bu-
reaucracy.

Our concern is that whatever comes out in the way of H.R. 22,
if and when it’s enacted into law, is good for the American public,
the mailing public, the Postal Service. Our amendments and the
proposals that we offered, as well as our critique of the Postal Serv-
ice amendments, are all offered in that vein.

Mr. McHUGH. I do take you at your word. I do take it not just
as your word today, but, in some of your previous testimony, some
of your frankest observations have been with respect to what you
view as the possible inability of the PRC, under the current struc-
ture, to do a task that was being envisioned. That’s a very frank
assessment.

I took from that, as you just noted here today, that your over-
riding interest is that whatever we craft is, when taken together,
better than what we have today and continues to provide the kind
of postal service that Americans have come to expect and to enjoy.
But I certainly understand and appreciate your comments.

I was speaking about some of the suggested amendments that
you had made and how we felt there was some room to move on
a number of those. One of the suggestions that you made is with
respect to work sharing discounts. You spoke about how you felt
there was the need to put in language that somehow stipulated
that work sharing discounts should only be allowed when there is
a cost savings realized.

Understanding right now that that is the motivator of work shar-
ing, explain or expand, if you will, a bit on why it is your concern
that the Postal Service may find itself in the future doing work
sharing agreements that don’t result in cost savings. I mean, it
seems to me it’s kind of a sine qua non of the process. How does
it get turned around?

Mr. GLEIMAN. Well, if you are interested in retaining volume
that you have and or competing with, whether it is Deutsche Post,
the Royal British Post Office, UPS, or Federal Express, you might
be moved to provide discounts which are in excess of what is appro-
priate under certain economic considerations.
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One of the principles, I think, that underlies this effort that
you’ve undertaken is that we have an efficient system. I use the
economic concept, efficient component pricing, in conjunction with
the discussion of work sharing discount.

What we're talking about here is that the Postal Service, should
offer discounts that reflect the costs that are avoided as a con-
sequence of work sharing—not more and not less. That’s what we
strive for under the current ratemaking process, 100 percent pass
through of cost avoidances. If the Postal Service sticks to that then
mailers, users of the mail, are in a position to make decisions based
on the economic dollars and cents.

If the Postal Service passes through 100 percent, and I can do
it cheaper, then I'm not going to use the Postal Service. That’s good
for the overall economy. If I can’t do it cheaper, then I am going
to use the Postal Service, and that’s good for the overall economy
too, as well as for the Postal Service. So we think it’s a very impor-
tant concept that ought to be specifically included in the legisla-
tion.

Mr. McHUGH. So you are simply concerned about, in the competi-
tive area, volume and not losing volume at any cost to a potential
competitor?

Mr. GLEIMAN. You could have work sharing discounts in the non-
competitive area, both monopoly and non-monopoly non-competitive
areas. I think that it’s a concept that should be applied across the
board. The Postal Service could, for example, introduce a drop ship
discount for First Class Mail which does not now exist.

One would assume that the sensible thing would be to have a
discount that reflects the costs that are avoided as a consequence
of mailers drop shipping. I don’t see any good reason for the Postal
Service to offer larger discounts but, theoretically, they could under
the price cap scheme. I don’t think that they should. It would not
be an efficient thing to do.

Mr. MCHUGH. In a similar vein, NSAs. Under H.R. 22, there is
a prior notification requirement to the PRC, et cetera, another one
of the amendments that the Postal Service has submitted. I did not
raise this question directly to the PMG, but we will submit it in
written form—that they would delete that prior PRC review.

The question I would have for you is, what would the effects of
that be in your judgment, good or bad or indifferent? Assuming you
are concerned about the loss of that provision, could something like
a public notice, even without PRC prior review, take care of some
of those concerns? Or is there some other role that we could de-
velop for the PRC that might make the Postal Service’s amend-
ment, in your view, more workable?

Mr. GLEIMAN. I think at the very least there has to be public no-
tice. What the Postal Service is proposing is to have something
akin to secret, non-tariff rates. The bill, H.R. 22, provides an oppor-
tunity currently for parties to raise questions about negotiated
service agreements. If they are secret, how are you going to know
whether to raise a question?

If they are secret and you are similarly situated to the party that
the Postal Service is dealing with, and the bill provides that the
NSA should be extended to similarly situated mailers, how are you



185

going to know that there is something that, you want that some-
body else is already getting?

So I think at the very least there needs to be public notice in ad-
vance. I mean a full public notice so that others can understand
what it is that they might want to go after themselves.

Mr. McHuUGH. Well, is the “very least” good enough? I hear what
you are saying and you feel that that’s an absolute necessity, but
where is your comfort zone?

Mr. GLEIMAN. Well, my comfort zone is with the bill. I suspect
we could live with a little less, as long as everybody understood
there was an after-the-fact review; and, that there were, indeed,
liquidated damages provisions that could be enforced in the event
that the Postal Service either noticed, or didn’t notice, an agree-
ment to the public that was a poor agreement and/or where the
other party to the agreement did not live up to its end of the bar-
gain. But I would much prefer the provision in the bill.

Mr. McHUGH. How long a period of review do you think is nec-
essary by the PRC? In other words, if the bill were to mandate a
certain review period, do you have an idea what that timeframe
might be?

Mr. GLEIMAN. That’s a tough one because we’re getting into a
new area and there are some underlying questions. The thinking
at the Postal Rate Commission has evolved substantially on nego-
tiated service agreements. Whereas we had some really serious res-
ervations before, our reservations are somewhat limited now.

But there are issues involving how the negotiated service agree-
ments would be costed out; whether the costing would be bottoms
up, subclass costing, or whether it would be a tops down cost avoid-
ance approach. This is what is used now in ratemaking. Those
issues have to be discussed in order to determine how long it is
that we need to review an agreement.

The other issue is, who knows how many agreements there are
going to be? Just like the Postal Service wants flexibility, I guess
we would like a little flexibility on this one, too.

Mr. McHUGH. Fair enough. Going back to an original question,
and just so I've got it on the record, and I think I could deduce it
from the previous answer. But, is my assumption correct that you
would not agree that, under the current system, international Aunt
Minnie mail ought to be competitive?

Mr. GLEIMAN. I think the bill has it split up right on that one,
as it stands. We do have some questions, though, about some as-
pects of priority mail. If you use the market dominance test as a
determinant, what goes into the competitive arena? It appears to
us, although we don’t know for sure, and we would have to have
some information to look at to make a better determination, it
looks to us as if in some areas the Postal Service may have what’s
tantamount to market dominance.

So while I like most of what is in the bill, in terms of how it has
split up competitive and non-competitive, I think that we all, the
committee, the Postal Service and the Postal Rate Commission
have to look a little bit more carefully at these fairly large service
offerings like priority mail.

Mr. McHUGH. Well, that’s what you like about the bill. Let’s go
to something that you may not find, you do not find as attractive,
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and that’s the provisions of the private law corporation. Rather
than form a leading question, I'd like to just allow you the oppor-
tunity to kind of define or describe your view and your position,
and maybe we can go from there.

Mr. GLEIMAN. I don’t want to hog the microphone, and I would
invite my colleagues to jump in at any time on this.

Mr. McHUGH. Especially if they disagree with you on this one,
I would urge them as well.

Mr. GLEIMAN. As I recall, when we first started talking about
postal reform, and this may have been before you arrived on the
scene, although it was mostly talk and no action before you arrived
on the scene, there were a couple of problems and concerns that
people had.

One of the concerns was expressed by the private sector, which
felt that the Postal Service was embarking on non-postal activities
and was using monopoly moneys to underwrite their forays into
these new non-postal areas. Some of these activities had no nexus
whatsoever to anything postal. So the question was: How do you
make sure that there is a level playing field and that a monopoly
is not there as the underwriter?

The other big concern was that—let me step back a minute. The
Postal Service felt, and many large mailers supported them, that
it had to get involved in non-postal activities because that was a
source of new revenue. We all know the Postal Service is going to
need new revenue to underwrite its universal service obligations
when First Class Mail volume, and perhaps other mail volumes,
flatten out or decline.

Now, let’s look at what we’ve got. We've got a private law cor-
poration, which I believe was intended to address those problems
by helping out on the finance side of things. There is no require-
ment, and I want to emphasize “requirement,” because I know
there is a provision saying something can happen, but there is no
requirement that if the private law corporation is wildly successful
and makes a lot of money, that it has got to feed any of that money
back in to underwrite the universal service obligation.

We recommend that if you do go ahead with the private law cor-
poration, than at the very least there be a requirement that if the
corporation make money, that money be paid back to the Postal
Service to underwrite the universal service obligation—to deal with
the problem we all know is 3, or 5, or 10 years down the road.

On the product side of things, we have the monopoly in a posi-
tion where it’s going to indirectly fund non-postal products. By the
way, it’s not altogether clear the Postal Service will ever make any
money with non-postal products. The track record, as evidenced by
a GAO report prepared for you, indicates that the Postal Service
is not all that strong when it comes to getting out there and com-
peting in a non-postal area.

The money for the private law corporation, in the bill, comes
from the competitive product fund. The fund can transfer excess
contributions or surpluses, after the equal contribution require-
ment is met. That’s not all that bad. It certainly is an improvement
over the current situation. But it appears as though the Postal
Service wants to take PLC funding much further.
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And even before you get to the Postal Service amendments, there
is a discussion—and these discussions have taken place at the staff
level and higher between the Postal Service and the Rate Commis-
sion, the committee is aware of them—of mechanisms for funding
the private law corporation.

For example, there has been a suggestion that one thing you can
do when you distribute the assets to the competitive box and the
non-competitive box, is have the competitive side sell its assets and
lease them back. Then you can take the revenue that the competi-
tive side has earned from selling its assets to the Postal Service’s
non-competitive side, and use this money to further fund the pri-
vate law corporation above and beyond what I think your bill ini-
tially considered, which is that surplus in the competitive fund.

Now, along comes the Postal Service, and the Postal Service
wants to sell stock to the public. I suspect that if stock is sold to
the public, that the stockholders are going to put pressure to be
paid dividends, which is going to lessen the likelihood that any
moneys are going to flow back over the fence to the Postal Service
side. You know, it just gets very dicey.

Probably most troublesome, by the way, is the question a mo-
ment ago about the sunset after 5 years of the equal contribution
provision. The Postal Service doesn’t say that it’s not going to mark
up competitive products. It just says that it does not want to have
to be worried about making a contribution over to the Postal Serv-
ice side. It wants to have all the money that it makes on competi-
tive products, both related to the cost of the products and related
to any mark-up over the cost of those products, to be transferred
into the private law corporation.

Step back to another Postal Service amendment. The Postal
Service wants to be able to transfer whatever it wants, without re-
gard, over to the competitive side. Anything that’s not monopoly
can go over to the competitive side. So you are left with First Class,
Standard A letters, and a few other little things, that are covered
by the monopoly. Everything else goes over into the competitive
product area. Then you take all the money you make in a competi-
tive product area, and you throw it over the fence into the private
law corporation.

I thought we were all concerned about the monopoly captive au-
dience. I thought we were all concerned about doing something to
ensure that we were going to be able to meet the universal service
obligations. The Postal Service’s amendments seem to indicate that
it is not all that interested in that, that it is more interested in the
competitive aspects of this and in the private law corporation as-
pects. In terms of, you know, the financing has evolved, the role
has also evolved.

I thought that you wanted them to be able to undertake some ac-
tivities again in the non-postal area. Now the feeling is that it
could transfer postal products. You could read the bill to allow the
Postal Service to transfer everything, and I do mean everything, in-
cluding the monopoly products, over the fence to the private law
corporation.

The bill says that the Postal Service has an obligation to meet
this universal service obligation. It does not say that that Postal
Service has to have letter carriers, it does not say that the Postal
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Service has to have mail handlers, it does not say that the Postal
Service has to have clerks to collect, process and deliver that mail.

The private law corporation provision is, and this is a construc-
tive criticism, please understand, it is written in a manner which
would allow the Postal Service to contract with the private law cor-
poration, which is not obligated, by the way, to use union labor, to
perform all the functions that are necessary to fulfill its obligation,
leaving you with a hollow virtual Postal Service, if you will; a cou-
ple of floors at 475 L’Enfant Plaza where there are some con-
tracting officers; a few policy people; maybe somebody to come up
and testify occasionally. Those are some of the concerns that we
have.

But, again, when it comes to non-postal products, the private law
corporation in the narrow sense is a better approach than what we
now have, where there is a free ride on the back of monopoly reve-
nues.

Mr. McHuGH. Well, I won’t say it sounds like a chapter in the
X files, but you’ve thought the line out to

Mr. GLEIMAN. It may be a chapter from the X factors, though.

Mr. McHuUGH. Flashback.

Mr. GLEIMAN. I think that the comments that we’ve made are
fairly far reaching. But we’ve also noted that the private law cor-
poration first appeared in H.R. 22 when it was marked up last fall.
This is the first time there has been a hearing where anybody has
had an opportunity to comment. In this set of hearings, it’s the
first time anybody will have had an opportunity to really talk
about H.R. 22’s private law corporation provision.

I take you at your word when you have said repeatedly that this
is a work in progress. We would like to see it progress, but we
would like to see it progress in a manner which is going to deal
with the problems that we all thought we were trying to deal with
at the outset.

Mr. McHUGH. Your point on the first opportunity is correct. A lot
of what you said is a fundamental, or I should say a philosophical,
question, much like is there cross subsidy or not. We could argue
or discuss for quite some time. As I know you understand, the cur-
rent system has no requirement that there be clerks and postal de-
livery people. Indeed, if you turn to some of the gentlemen behind
you, I think they would readily voice concerns about what they
view to be the privatization in place, if you will, already of many
traditional postal services through contracting out and such. So I
don’t know as I would agree we may not be solving that problem,
but I don’t agree we’d be creating it anew here.

Mr. GLEIMAN. Mr. Chairman, what the bill does is put the impri-
matur of law behind contracting out. You are absolutely right. It’s
not prohibited under current law, but there is nothing under cur-
rent law that can be read point blank to endorse that type of activ-
ity. I think there are reasonable people who will read the provi-
sions and assume that it says this is OK.

But, you know, I think that the real issue here is taking a couple
of steps back and asking the question, does the Postal Service real-
ly have to be involved in non-postal activities? The only reason I
raise this is because we’re all concerned, I think, about finding a
way to make sure that we have a Postal Service that has sufficient
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funds, in the face of declining volume at some point in the future,
to continue to provide the services that the ranking member talked
about earlier.

Mr. McHUGH. The necessity in a political world to craft a bill
that can be passed and signed into law, and a bill that tries to, as
effectively as it can, respond to the very legitimate concerns of cor-
porate America and private enterprise that feel that indeed under
the current structure they are being asked, totally contrary to their
philosophical view of capitalism in the longest lived democracy in
the history of the world, to compete against a highly subsidized one
in terms of government monopoly. And that’s the challenge we
have.

I want to just go back to the point about what H.R. 22 does or
does not do. Without rejecting out of hand your interpretation, I
would suggest again that practice has shown that the current
structure has no prohibitions against privatization, and it is being
done. H.R. 22 does in no way expand upon what currently exists
in that regard, notwithstanding your concerns and not discounting
your concerns.

But I don’t want any one to leave this room under the impression
of a point that I don’t think you are making. There is nothing ex-
plicitly in H.R. 22 that calls for or in any way expands upon cur-
rent law. I understand the point you've made twice now, but let me
just add a couple of other things.

One of the other intents of the private law corporation, beyond
those you described that talk about the monopoly underwriting the
competitive or non-postal activities, the need to provide opportuni-
ties in the future for the Postal Service to add to its current fiscal
structure through non-postal opportunities, but it was also to try
to shield captive rate payers from the current practice where they
and they alone are the financial carriers of any kind of ill-advised
experiment in non-postal products.

You mentioned very accurately, and I think we all know this
through our own experience, but as the GAO report, as you said
we requested, recently illustrated, the track record of the Postal
Service on these non-postal products in terms of the economics of
it, and they would argue, by the way, we’ve not had a long enough
history of it, there are many other reasons for it but, nevertheless,
the picture as it stands today has not been positive. Those failures
have been, would you agree, have been borne totally by the captive
rate payer?

Mr. GLEIMAN. There is no question about that. Let me repeat
again what I said before, and what is in our testimony. In that re-
gard, H.R. 22 is an improvement over current law. It shields, to a
degree, a monopoly player from bearing a burden of allowing the
Postal Service to get involved in non-postal activities. Also, as there
are no requirements today that postal employees be unionized,
there is no prohibition in H.R. 22 that any future activities they
WOhﬂd do through the private law corporation would not be union-
ized.

Mr. McHUGH. And I suspect that when as H.R. 22 requires the
shareholders and the sole interest in the private law corporation
must be held by the U.S. Postal Service, that when our union
friends go to the bargaining table in 2008, the year after I said if
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we had started today H.R. 22 would be in effect, they might indeed
be talking about the activities of the private law corporation to the
CEO and chairman, who I assume would be the Postmaster Gen-
eral, about the opportunities for union employees in the private law
corporation.

Mr. GLEIMAN. I'm sorry, did I—I don’t know whether I under-
stood you just now:

Mr. McHuUGH. Good, because I didn’t understand a lot of what
you said either. What I'm suggesting is there is nothing in H.R. 22
that would preclude—you mentioned there is nothing that requires
employees that they hire be union. And I said there is no require-
ment for that currently on the baseline within the Postal Service.
And in the comment I said there is nothing that would preclude,
under H.R. 22, any employee hired under the private law corpora-
tion to in fact be union.

And that I suspect, and this is based only on about 15 years of
experience in negotiating various employee contracts at both the
State and Federal level, that when the union representatives for
the more than 700,000 union employees of the Postal Service would
go in and talk to the Postal Service management, who also would
be the representatives of the sole stakeholder in the private law
corporation, they might talk about hiring union employees as part
of the private law corporation. Not that there would be any direct
fiscal link or legal link, but I bet that would happen.

So all I'm suggesting is, I don’t know as it is a valid critique—
it’s valid but I don’t know as it’s relevant to say there is nothing
that would require those employees to be union, other than to get
the attention of the first row here [indicating union representa-
tives].

Mr. GLEIMAN. Mr. Chairman, all I'm suggesting is that this is a
new concept that was added to a bill that was marked up last fall.
It has not been examined in great detail in public. I think there
is ample opportunity for people to agree with you and/or with me.
What I think is necessary, and what we said in the written state-
ment, is that we think that there needs to be a careful and
thoughtful examination of just what’s intended. I go back to my
original point: If the private law corporation, whatever it does, is
not going to provide sufficient revenues, and those revenues are not
required by the bill to be plowed back into the monopoly side or
the non-competitive side, then I'm not sure what useful purpose the
bill serves.

You said the purposes were opportunities to add to the current
stable of products and develop new funds and to shield the monop-
oly. I don’t disagree with you. I just think that we have to look at
the realities of the situation and some parts of the bill as drafted.
If we want the money that the corporation may make, whatever
you ultimately decide it should be allowed to do, to benefit the mo-
nopoly, then we ought to have a requirement to that end.

We ought to have some checks and balances to make sure that
if those Postal Service amendments are accepted, that the Postal
Service hierarchy doesn’t just use the Postal Service as a cash cow
to fund the private law corporation. It’s down to that. I assume
we’ll have some discussion. I would like to think we’ll have some
discussions about it.
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Mr. McHUGH. We will. And your points are excellently taken. So
to sum up on that issue. You are concerned about the permissive
nature of H.R. 22 which permits, allows for, a contribution back.
You feel it would be more appropriate if there was some sort of re-
quirement of a contribution back. I'm not terribly troubled by that
component. What the challenge then becomes is, how do we do that
percentage, based on what determination? So we need to talk.

Mr. GLEIMAN. Please listen carefully. This may be the only time
in my life I ever give a one word answer. Yes.

Mr. McHUGH. Good. I would be happy to yield to the ranking
member, Mr. Fattah.

Mr. FATTAH. Thank you. I'm at somewhat of a disadvantage. 1
told you I had Secretary Riley over in the other room. But let me
thank you for coming forward. And, as I understand from your
written testimony, and I wasn’t here for some of the back and
forth, well, let me ask you like this. The price cap issue, your posi-
tion on that is what? And it doesn’t have to be one word, but brev-
ity is helpful.

Mr. GLEIMAN. I think with some fine tuning the price cap ap-
proach can work. There are a couple of issues that I think need to
be dealt with. We understand and feel that the price caps would
be set at the rate element level—the rate cell level, excuse me.
Most of us think that this is an appropriate place to set the price
caps.

The Postal Service feels it should be done a different way. We
disagree with them. The way they would propose it, to set it at the
subclass level, would allow for below-cost pricing under the sub-
class. We don’t think that’s consistent with one of the basic prem-
ises of the bill, which says everybody ought to pay his cost.

The Postal Service also proposes some modifications to the na-
ture of price caps. And these modifications are a bit troublesome
in that they would provide for larger increases. Now, when this
question was asked, and I can’t recall whether it was you or one
of the other Members who asked the question of Mr. Henderson,
the response was that, well, when it comes to the first basket, First
Class letter mail, don’t worry, we can’t go over the price cap. And
that’s right. They’ve set a band of 2 points below the price cap and
zero above, but they’ve only set that for First Class letter mail, the
Aunt Minnie basket. When it comes to baskets two, three and four
in the Postal Service proposal, which has business First Class Mail,
and has Standard A mail, and periodicals, the Postal Service has
given itself a bit more discretion. There it says that prices can go
up as much as 1% points above the cap.

If you use an example, and I don’t want to confuse anybody with
this, but if you assume inflation is 3 percent, and then under the
proposal in the bill the Rate Commission knocked off 1 percent so
that the price cap was 2 percent, rate increases for all mail would
be somewhere between 0 and 2 percent.

Under the Postal Service’s proposal, again 3 percent inflation but
no adjustment factor, it would have you set rates at anywhere be-
tween 2 points below the cap, which in its case is 3 percent, or 1.5
percent above the cap. So, under the Postal Service amendments,
the rate increase, in the same situation with the same inflation,
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could range for advertising mail or periodicals, what have you, be-
tween 1 percent and 4.5 percent.

I would submit that if one of the basic premises of the bill is to
tighten up, then we don’t want to have a range of price increases
from plus 1 to plus 4.5. We want to have a range of price increases
between 0 and 2. It’s better for the mailer, and it’s better for the
economy as a whole.

Mr. FATTAH. The interaction, as you see it, and H.R. 22, as pro-
posed, that would rearrange to some degree the third principle you
talk about in your comments, this competition, notion of a fair
playing field. It’s hard, as I grapple with this.

The Postal Service is more than just a competitor to these other
players in the market. It has these other burdens, other respon-
sibilities, and other restrictions on it. And I'm interested in how
you see, assuming H.R. 22 is passed without amendment, without
any of the amendments that have been offered by the Postal Serv-
ice, do you think that would create a fair playing field?

Mr. GLEIMAN. I'm sorry, I couldn’t hear you?

Mr. FATTAH. Do you see H.R. 22, as it exists in its present form,
creating a fair playing field, in terms of competition?

Mr. GLEIMAN. By and large, yes. We've offered a list of what we
think are relatively modest amendments; proposals that I think
would sharpen up the bill. But by and large, yes. When I say that,
let me just say that I have some heartburn about the private law
corporation. But if you are dealing with how the rates are going to
be set, boxes one and two, of the three boxes, the non-competitive
and competitive, I think it’s workable. I think it’s doable.

Mr. FATTAH. The private law corporation issue, I understand you
have some concerns about it, is an opportunity for mischief to take
place?

Mr. GLEIMAN. I think that we need to explore it further. And, we
had some specific suggestions there, also. For example, we think
that more of an arm’s length relationship has to exist if there is
going to be a private law corporation. Right now the directors of
the corporation are appointed by the directors of the Postal Service.

There may be, and I don’t have off the top of my head another
way of getting those folks in place, but perhaps there is another
way that would insulate them somewhat from dealings with the
Postal Service, make it arms length. Also we’re concerned about
postal employees moving over to get higher salaries in the private
law corporation.

Mr. FATTAH. I know this is a pet peeve of yours, so I don’t want
to get too mired down in this yet. But let us just go back to this
issue of competition for a minute. Is it your view that the public’s
interest is served by this fairer competition that would be an out-
come of H.R. 22? I'm differentiating the mailers and the other
stakeholders from the public in general.

Mr. GLEIMAN. I think all of you, especially the chairman, have
worked very hard at this and if you haven’t leveled the playing
field, you've come darn close to it. I'm not sure, how much closer
you can come. In that sense, I think, yes, the public would gen-
erally be served. We have some concerns, again, about the burden
shifting and the like, but I think that they can be dealt with in a
reasonable manner with modest amendments.
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Mr. FATTAH. I'm going to yield back.

Mr. McHuGH. Well, I thank the gentleman for his questions.
Again, I would invite any of your fellow commissioners:

Mr. GLEIMAN. I'll lean back and push the mic away.

Mr. MCHUGH. I'm not trying to move you off stage, Mr. Chair-
man, but I just have some very knowledgeable people here. Com-
missioner Omas.

Mr. OmAS. Mr. Chairman, I don’t know that I have a whole lot
to add. I do agree with the chairman on many of the issues. But
I, too, share his concerns about the management of the private law
corporation, how do you separate the Postal Board of Governors
and the management structure of the governing body of the private
law corporation? That is probably my biggest concern.

I think the bill as drafted is fine and you should be commended.
H.R. 22 is a good bill and I think it’s a workable bill. Mr. Chairman
are to be commended on how you’ve managed to get everybody to
the table. I thank you for this opportunity.

Mr. McHuUGH. Thank you, George. Well, and as I said in my
opening remarks to the chairman, and the chairman’s comments,
I understand, are the collective thoughts and works of the entire
Commission, there was a very substantial amount of work and
thought and analysis that went into that and I do deeply appre-
ciate it. And there are areas that we want to explore further, as
I indicated to you, particularly where you have made, as you indi-
cated to the ranking member, some suggestions for changes. We
want to pursue those.

I will go back to my comment about the willingness that I have
to re-examine the issue of contribution from the private law cor-
poration to the Postal Service to the non-competitive, and what
might be able to be constructed, if anything, to make that more
clear than it currently is. I do not discount your concerns. More
than that, I understand them and share them and if we can de-
velop an approach, I would support that.

So as with past practice and as I indicated to the Postmaster
General we will have some written questions. In the past you have
been very gracious in responding to them and we’d appreciate that
in the future. But thank you all for your good and hard work, and
we're looking forward to working with you. We appreciate it.

Mr. GLEIMAN. Thank you for the opportunity and we look for-
ward to working with you, too.

Mr. McHUGH. Thank you, Mr. Chairman.

[Additional questions submitted to Mr. Gleiman follow:]
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QUESTIONS SUBMITTED TO
EDWARD J. GLEIMAN, CHAIRMAN
POSTAL RATE COMMISSION
IN FOLLOW-UP TO THE HEARING ON H.R. 22

Your testimony confained the following proposed and suggested changes to
H.R. 22. Please provide suggested statutory language for our review.

(a)  Authonity for the Postal Service to file realignment case. (at 15)

Amend § 3721 [page 13, fine 17] by adding new § 3721(f) after § 3721(e),

as follows:

“(f) AUTHORITY TO RECALIBRATE BASELINE RATES.—Beginning 48
months after the date upon which baseline rates take effect under
paragraph (2) of subsection (e), the Postal Service is authorized fo
submit a request under section 3622 for a recommended decision
by the Postal Regulatory Commission to recalibrate all baseline
rates. Such recommended decision shall be limited to adjusting
rates for all products in the noncompetitive category of mail to
reflect changes in institutional cost burden by subclass, variance of
worksharing discounts from cost savings, or other deviation from
sound economic principles underlying the baseline rates. Any
request under this subsection shall utilize then-current costs,
volumes, and revenues and shall not, as nearly as practicable,
result in any net increase or decrease in overall revenues for mail

services.”

LA X
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Questions Submitted to Page 2
The Honorable Edward J. Gieiman

April 15, 1999

)

Prohibition on Postal Service Board of Directors from being involved in
selection of the Private Law Corporation Board of Directors. (at 27)

Amend § 2012 [page 90, line 18] by siriking from “its board” through the

end of the sentence and replace it with the following:

(c)

“the Board of Directors of the Corporation shall consist of eleven
members selected in accordance with the articles and bylaws of

the Corporation, as follows:

(1) five individuals appointed by the President;

(2) three individuals designated by the Secretary of the Treasury;
and

(3) three individuals selected by the aforementioned members.

All individuais are to be appointed or selected solely on the basis of
their technical and professional qualifications, and none of the
individuals shall have been employed by the Postal Service in the
preceding five years.”

ok ko

‘A prohibifion on Postal Service management employees from fransfering

to jobs in the Private Law Corporation and a restriction on the Postal
Service from hiring Private Law Corporation employees to be postal
managers. {at 27}

Amend § 2012(d) [page 91, line 2] by adding the following at the end of

§ 2012(d):
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Questions Submitted to Page 3
The Honorable Edward J. Gleiman
April 15, 1899

“No officer or employse of the Postal Service who becomes an
officer or erhployee of the Corporation may return to employment
with, or be hired as a consultant or contractor to, the Postal Service
sooner than three years following the termination of his or her
employment with the Corporation. This restriction shall not apply in
the event that the Corporation ceases to exist. In all events, no
more than 50% of management positions in the Corporation may
be filled by individuals who had been employed by the Postal
Service in the preceding five years.”

* K kK

(d) A prohibition on the Private Law Corporation from providing products
totally unrelated to postal services (at 26) and de facto monopoly postal
products (such as periodicals). (at 28)

(1) Amend § 2012(a) [page 89, line 12} by changing “(a)” to “(a)(1)” and
then inserting the following:

“(a)(2) The Corporation is created for the following purposes:

(i) to operate as a business enterprise on a profitable and efficient
basis;

(i) to maximize the long-term value of the Corporation to the
United States Postal Service;

(iii) to develop and provide competitive postal products and
services, or prodcts or services relating to competitive postal
products;
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Questions Submitted to k Page 4
The Honorable Edward J. Gleiman '
April 15, 1999 .

(iv) to conduct research and development as required to meet
business objectives for the purposes of identifying, evaluating,
improving, and testing methods of providing competitive postai
products and services or substitutes for competitive postal
products and services; and

(v) to take all other lawful actions in furtherance of these
purposes.”

(2) Amend § 2012(e) [page 91, line 3] by inserting “To the extent
consistent with the provisions of this section,” before “The Corporation” and
change “The” to “the.”

{3) Strike § 2012(e)(1) [page 91, lines 7-9] and replace it with the
fol!owing:

“{(1) o offer any competitive postal product or service related to
competitive postal products, including products or services that
may be substituted for competitive postal products, but the
Corporation may not offer noncompetitive postal products or
nonpostal products;”

{4)  Amend § 2012(f) [page 91, line 19] by inserting “the Postal
Regulatory Commission determines after a hearing” before “represent.”

EEER ]
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Questions Submitted to Page 5
The Honorable Edward J. Gleiman
April 15, 1999

(e) A requirement that the Private Law Corporation pay a significant portion of
its earnings (as dividends) to the Postal Service. (at 29)
Amend § 2012(c) [page 90, line 9] by changing “(c)” to “(c)(1)” and adding

the following:

“(c)(2) After the first three full years of operation, the Corporation
shall be obligated to pay dividends on its capital stock in such
amounts and at such times as shall be determined annually by the
Secretary of the Treasury. One-half of such dividends shall be
transferred from the Postal Service Competitive Products Fund to
the Postal Service Fund and shall be used by the Postal Service to
reduce the rates, or ameliorate increases in the rates, applicable to
nencompetitive postal products. Once the Corporation is obligated
to pay dividends, the Corporation may not pay bonuses or make
other extraordinary payments to officers or employees unless

dividends as determined herein are paid.”

* kK

/] A designation that a portion of profits not be susceptible to distribution as
bonuses. (at 34)

Amend § 3773(d) [page 62, fine 24] by changing “100” to “50”.

Amend § 3773(e)(1) [page 63, line 12] by changing “(B) the remainder (or -

any portion)” to read as follows: “(B) up to one half of the remainder”

PR R
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Questions Submitted to Page 6
The Honorable Edward J. Glelman
Aprit 15, 1999

(@  Make rejections of Commission recommended decisions subject to judicial
review. (af 37)

Add to § 202 {e} a new {B) [page 70, line 24] as follows, and renumber (B}
and (C), as (C) and (D): ‘

(B) by inserting before “or modify” the following: “reject,”.

* ok ok ke

{h)  Language that requires worksharing discounts lo reflect cost savings.

(at 6)

Amend § 3732(b) [page 18, line 16] by adding after "year.” the following:
“Inn instances when worksharing discounts are available, those discounts shall
equal as nearly as practicable the costs avoided by the Postal Service as a resuit
of the action for which the discount is awarded.”

* ok w

U] Clarifying amendments concerning negotiated service agreements to:
{1) state negotiated service agreements are nof a substitute for mail
classification changes; (2) state NSA must produce net financial benefits
to the Postal Service and mailers generally. (at 12-13)
(1)  Amend § 35841(a) [page 72, line 18] by adding after “under this
section” the following: “shall be appropriate to recognize unusual situations and
shalf not be entered in fo as a substitute for requesting a generally applicable

classification change under section 3623. A negotiated service agreement”

(2) Amend § 3641(c)(1) [page 75, line 3] by renumbering (C) as (D),
and inserting the following before (D):
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Questions Submitted to Page 7
The Honorable Edward J. Gleiman
April 15, 1999

“(C) will not result in net financial benefit to both the Postal Service and

mailers generally; o”

LR R

& The Commission be instructed to report shifts in institutional cost burdens,

and whether worksharing discounts reflect cost saving. (at 15)

Amend § 3771(b) [page 55, line 20] by striking “an estimate” after “such
report,” and by adding after “such report,” the following: “the institutional cost
burden of products and services offered by the Postal Service, and the shifts in
institutional cost burdens since the previous repoit; analysis of the extent each
available worksharing discount reflects costs savings; and, estimates”

[Please note, if the amendment suggested in response to question (h)
(above) is added, the interaction of revised § 3732 and existing § 3773(c)(1) will
result in a written determination of whether worksharing cost discounts reflect
cost savings, and the separate requirement for an “analysis of the exient each
available worksharing discount reflects costs savings;” may be unnecessary.]

*x kR

(k) Bonuses should not be tied to only previous year’s profits. Suggestion to

use a moving or weighted average. (at 35)

Amend § 3773(d) [page 62, line 24] by replacing “up to 100 percent of the
profits attributable to such year (if any)” with the phrase “an amount”, and [page
63, line 2] replacing “subsection {f)." with the following: “subsection {f) equal to
100 percent of a weighted moving average consisting of 40 percent of profits in
the most recent year, 30 percent of profits in the year before that; 20 percent of
profits in the year before that; and 10 percent of profits in the year before that”
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Questions Submitied to Page 8
The Honorable Edward J. Gleiman
April 15, 1999

Amend § 3773(e){1){A) [page €3, line 9] by replacing “up to 100 percent of
the profits attributable to such year (if any)” with the foliowing: “of a weighted ‘
moving average consisting of 40 percent of profits in the most recent year, 30
percent of profits in the year before that; 20 percent of profits in the year before
that; and 10 percent of profits in the vear before that.”

b Bonuses should explicitly reflect changes in productivity. (at 35)

Amend § 3772 [page 58, line 20] by renumbering (d) through (g) as (e)
through (h), and adding a new (d) before (e) to read as follows;

“(d) TOTAL FACTOR PRODUCTIVITY —

“{1) The Postal Service shall, no iater than 90 days after the end of
each year, prepare and submit to the Postal Regulatory Commission a
report (together with such nonpublic annex thereto as the Commission
may require under subsection {g)) on its total factor productivity during
such year.

“(2) The Postal Regulatory Commission shall audit this information,
and not later than 90 days after receiving it shall issue a written report on
the change in Postal Service total factor productivity during such year, and

an analysis of possible causes for that change.
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Questions Submitted to Page 8
The Honorable Edward J. Gleiman
April 15, 1999

Amend § 3773(1)(2) [page 64, line 4] by replacing “(B) . . .” with the
following: ‘

“(B) bonuses are to reflect changes in the Total Factor Productivity of the

Postal Service, and are not exceed an amount equal to—

“{i} & weighted moving average of the annual percentage change in
Total Factor Productivity reported by the Postal Regulatory Commission
consisting of 40 percent of the change in the most recent year, 30 percent
of the change in the year before that; 20 percent of the change in the year
before that; and 10 percent of the change in the year before that, applied
to

“(ii) total accrued costs in the most recent year.

[Conforming amendments: In § 3772(a) [page 57, line 2] and § 3772(b) [page
57, line 21] change “"subsection (e)” to read “subsection (f)"; and in § 3772(q)
(redesignated from § 3772(f) [page 60, line 15] change “subsection (d)” to read
“subsection (e)".]

ISR

(m)  Allow appeals when emergency suspensions of post offices remain in
effect for more than six months. (at 37)

Amend § 404(b) by renumbering (5) to (6} and adding a new (5) before (6}
to read as follows:

“{5) The suspension of service al a post office due to exigent

circumstances does not constitute a closing or consolidation uniess
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Questions Submitted to Page 10
The Honorable Edward J. Gleiman
April 15, 1999

service has been suspended for more than six months and the Postal
Service has not initiated action under (b)(1) of this section, or provided
persons served by the office with a written statement of the steps taken to

resume service along with a determination of when service will resume.”

Amend § 404(b){6) by adding after “close or consolidate any post office”
and before “may be appealed”, the following: “or to fail to resume within six
months, service that was suspended due to exigent circumstances,” and by

replacing “under paragraph (3).” with the clause “under paragraph (3) or (4).”
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Questions Submitted to ’ Page 11
The Honorabie Edward J. Gleiman
April 15, 1999

2. (a) What is the connection andfor similarity between price caps in the
telecommunications industry and price caps in the postal service?

The Postal Service continues to operate a statutory monopoly and exercise
market dominance in most of its product lines. The telecommunications industry
today continues to be affected by its growth as a monopoly through which the
Bell System exercised market dominance in most of its product lines. Today
there is strong competition in aspects of the telecommunications industry,
however the component parts of the Bell System stili exercise market dominance
in impontant areas.

Price caps were applied to dominant firms in the tefecommunicaﬁons industry
in part to allow those firms fo exercise more pricing flexibility and to ease
regulatory burdens. Some observers believe that the Postal Service also would
benefit from these changes.

I must point out however, that postal and telecommunications are nota
perfect match. In particular, telecommunications firms are privately owned,
which makes them far more subject to a strong profit motive. A price cap allows
the firm to retain all profils earned while pricing below the cap, and the incentive
to impose strict efficiencles in order o earn “excess” profits is far more applicable
to a private firm than to a government monopoly.

Further, the telecommunications industry is characterized by declining real
costs and it is not hourly-labor intensive. The productivity offset factor in
telecommunications also can be satisfied through its relatively frequent
technology changes. In contrast, the Postal Service has not been generally
characterized as having declining costs or rapid changes in technology. Finally,
worksharing is not as common in telecommunications as it is in postal, where
more than 65 percent of current volume pays rates discounted to reflect
worksharing.
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Questions Submitted to Page 12
The H: ble J. Glei
April 15, 1999

(b) A recent AP poll stated that three-fourths of Americans believe the postal
service is doing an excellent or good job. Will the general public, the “Aunt
Minnies” of the country support H.R. 227 What's in it for them?

The AP poll went on to say that the cost of stamps is too much. Any idea
how much Aunt Minnie will pay for postage under H.R. 22?

Theoretically, as currently written H.R.22 should assure that First-Class
postage rates will rise less quickly than inflation. Since Postal Reorganization,
First-Class rate increases generally have closely tracked inflation. Maintaining
below-inflation increases in postage rates should help retain or improve the
positive image of the Postal Service currently held by most Americans. However
H.R. 22 also will allow rates to change each year to reflect inflation. The general
public finds rate changes inconvenient, and more frequent increases may foster

negative impressions of the Postal Service.
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Questions Submitted to Page 13
The H ble Edward J. i
April 15, 1999

{c} If we were fo enact HR. 22 foday, as cumently written, how would postal
Jobs, services, and postage rates be impacted?

- These are clearly the ceniral issues facing Congress as it cohsiders whether
to enact H.R. 22. Honestly, | do not think | can reliably predict the eventual
impact on jobs, services, and rates of legislation as sweeping and compiex as
H.R. 22. 1do know that there will be disruption and uncertainty during
implementation. In particular, there are 2 number of areas that | pointed to in my
February 11, 1999 testimony before this subcommittee, that in my opinion are
subject to multiple, conflicting interpretations. | believe that f H.R. 22 were
enacted as currently written, many if not all of these problem areas would aimost
certainly become the subject of litigation, and that the outcome of such litigation
would have a major impact on how postal reform effected jobs, services and
rates.

One of the purposes of H.R. 22 is to hold down rate increases through price
caps. The expectation is that the Service will have to restrain costs in order to
break even if price caps limit the amount it can raise rates. Most postal costs
(between 75 and 80 percent} are labor related, so restraining costs will probably
take the form of smaller wage increases or fewer empioyees. Either of these
impact jobs, and could well impact service. Service was affected negatively
earlier this decade when the Postal Service attempted to restrain costs by

reducing its empiloyee compiement.'
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Questions Submitted to Page 14
The Honorable Edward J. Gleiman
Aprif 15, 1999

(d) How does the price cap provision contained in H.R. 22 impact labor relations
and collective bargaining? How does the Private Law Corporation impact
collective bargaining?

The price cap and Private Law Corporation provisions of H.R. 22 would aiter
the landscape on which collective bargaining currently takes place, but | can not
offer a reliable prediction of how the changes would play out. If the Private Law
Corporation was utilized as a contracting arm to farm out muliiple postal
operations to non-postal firms, this would be very likely to reduce any existing
cooperative atmosphere in the collective bargaining between postal employee
organizations and management. On the other hand, if it successfully spawned
new posial related businesses that generated additional mail volumes, this couid .
make collective bargaining easier.

Similarly, the price cap provision is intended {o restrain rate increases and
foster a more efficient Postal Service. While this might mean that management
would be inclined to bargain more aggressively, one must bear in mind that the
opportunity for employees to earn substantial bonuses is an integral part of the
price cap calculus of H.R. 22, and that the receipt of annual performance-based
bonuses might foster more cooperative collective bargaining.
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Questions Submitted to Page 16

The Honorable Edward J. Gleiman
April 15, 1999

(e). Last month the GAO issued a report describing the major performance and
management challenges that need to be addressed if the postal service is to
sustain performance and remain competitive into the 21% century.

In what ways can the postal service further reduce costs and what savings can
be realized from the ways you have mentioned?

I have no further comment in this regard.
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Questions Submitted to Page 18
The Honerable Edward J. Gleiman
April 15, 1999

(i Can we in the Congress provide the postal service greater flexibility to set
rates, provide voiume discounts and offer new products quickly, without the
establishment of a new price cap rate setting mechanism and the creation of a
Private Law Corporation? If not, why not? If so, how?

The price-cap mechanism is infended to be a way to afford the public
protection against unreasonable or excessive rate increases that postal
management might be tempted to impose on captive customers if it had broader
flexibility to change rates. Similarly, the Private Law Corporation is intended to
be a means of limiting the extent to which Postal Service resources, especially
those derived from the monopoly, are used to underwrite new ventures outside
of the Service’s core business area. Clearly, these major departures from
existing law are not the only avenues available to provide the Service with pricing
flexibility, volume discount authority and/or the ability to offer new products more
quickly. As a matter of fact, conceptually the Private Law Corporation has little if
any relationship fo pricing flexibility. Moreover, it would only Impact volume
discounts and the offering of new products if the legislation anticipates this new
private entity being involved in providing services and products that traditionally
have been within the domain of the Postal Service.

On the matter of offering new products quickly, | would note that the
Commission recently adopted rules providing for consideration of proposed
Postal Service experiments and other innovations on an expedited schedule —
in 90 to 120 days — and any further reduction in the PRC’s turnaround time for
Postal Service requests could jeopardize the opportunities for affected parties
and the pubiic to participate meaningfully. Likewise, changes involving greater
flexibility in pricing of, or providing volume discounts for, postal services must be
examined in the context of whether the Nation and the public would be well
served by changes that might remove the protections current law provides the
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Questions Submitted to Page 17
The Honorable Edward J. Gleiman
April 15, 1992

mailing public against unfair, inequitable, and unwise actions by postal

management.
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Questions Submitted to Page 18
The Honorable Edward J. Gleiman
April 15, 1899 .

{g) The postal service is grappling with labor-management issues, the
challenges of containing costs, the need to better protect reventes, the need fo
implement reliable indicators of postal performance and risks from Y2K computer
problems. Can we expect the postal service to address all these very serious
maiters and be subject to the type of postal reform envisioned in H.R. 227
Implementing the significant changes that would be brought about by H.R. 22
would certainly require a substantial commitment of time and energy by every
level of postal management, the PRC, and the mailing community. | am certain
that the Service would attempt to continue fo address the important labor and
operations issues that you have identified while that process was underway, but
the passage of sweeping postal reform legislation would clearly put many new

and difficult issues on management’s plate.
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Questions Submitted to Page 19
The Honorable Edward J. Gleiman
April 15, 1999

(h) Should congress provide more of a public oversight role to assist the postal
[service] in better controlling costs and improve productivity?

Continuing public oversight by Congress has played an important role in
assuring that the Postal Service is responsive to the needs and concerns of the
American public. Additional oversight focus on specific cost and productivity

issues should certainly make a positive contribution.
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Questions Submitted to Page 20
The Honorable Edward J. Gleiman
Aprit 15, 1999

() Do we need to pass H.R. 22 to effect postal reform or can we work within the
existing statute to bring about changes and improvements in postal structure and
operations. If so, be more specific.
| believe the current postal law has served the nation well, and that it is

sufficiently flexible to accommodate significant postal reform. The important first
step is to identify what are the goals of any prospective reform. Only when goais
are clearly delineated is it possible to specifically describe potential changes that
will accomplish the desired reform. For instance, if the reform is intended to
restrain future rate increases, a price cap mechanism may be a reasonable way
to proceed. However that same goal also may be achieved without many of the
changes currently céntemplated by H.R.22. It should be possible to restrain
increases under the current law by implementing a policy of tying bonuses for
postal employees to improvements in total factor productivity, a policy which
would not require any legislative action. Recent press reports suggest that

k another way to restrain increases would be to capture a higher proportion of the
potential savings available as a result of worksharing discounts.

| must add that H.R. 22 also includes provisions designed to achieve other

important goals that may only be achieved through legislation. For example, the
goal of providing mailers with more public, effective means for having complaints
heard and resolved would seem to require amendments to the complaint section
[§ 3662] of Title 39.
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Questions Submitted to Page 21
The Honorable Edward J. Gleiman
April 15, 1999

() Currently, postal workers participate in the Federal Employees’ Health
Benefits Program (FEHBP) and in the Federal Civil Service Retirement program.
What happens to postal workers’ health and retirement benefits under the
Private Law Corporation?

Workers who remain in the employ of the Postal Service would continue to
participate in these programs. As for employees of the Private Law Corporation,

it is not clear that they would receive these benefits.
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Mr. McHUGH. The next panel is comprised of the management
associations. As we're in the process of changing the name plac-
ards, we are pleased to welcome today the president of the Na-
tional Association of Postmasters of the United States, Ted Carrico;
the president of the National League of Postmasters of the United
States, Joe Cinadr; and the president of the National Association
of Postal Supervisors, Vince Palladino. Welcome, gentleman.

We have a substitute in the line up. Now playing, Vince
Palladino will be

Mr. KEATING. My name is Ted Keating. I'm the executive vice
president for the National Association of Postal Supervisors. Mr.
Palladino was called home to New York last night. His father is
critically ill. He expresses his regrets at not being here this morn-
ing.

Mr. McHuGH. Well, that’s very, very sad and troubling. Please
express our best wishes to him, and particularly his father, our
concern that he have a full and speedy recovery. But we do wel-
come you and thank you for being here and for sitting in in rep-
resentation of the National Association of Postal Supervisors.

I'm sorry I allowed you to be seated before we administered the
oath, so if you will bear with me, please rise.

[Witnesses sworn.]

Mr. McHUGH. The record will show that all three witnesses re-
sponded in the affirmative to the oath. With that we will, as in the
past two panels, say that all of your prepared testimony will be
submitted in its entirety to the record. We would ask as we yield
to you if you would summarize your comments and make those
kinds of observations as you see fit.

So, again, welcome. And we’ll proceed in the order in which you
are represented here today, beginning with President Carrico of the
National Association of Postmasters. Welcome. Good to see you
again.

STATEMENTS OF TED CARRICO, PRESIDENT, NATIONAL ASSO-
CIATION OF POSTMASTERS OF THE UNITED STATES; JOE
CINADR, PRESIDENT, NATIONAL LEAGUE OF POSTMASTERS
OF THE UNITED STATES; AND TED KEATING, VICE PRESI-
DENT, NATIONAL ASSOCATION OF POSTAL SUPERVISORS

Mr. CARrICO. Thank you Mr. Chairman, members of the sub-
committee. I am Ted Carrico, the Postmaster of Palisade, CO. I
also have the honor of serving as the national president for the Na-
tional Association of Postmasters. We represent more than 45,000
active and retired postmasters who ultimately are responsible for
the quality of mail service provided to cities large and small, as
well as to those areas which have no definable municipality.

Palisade, CO, is located in a rural area of western Colorado,
much like the hamlet in upstate New York that you call home. As
you know, we have some different needs in rural America than the
1"es1t1 of the community. H.R. 22, I think, addresses those needs very
well.

Postmasters want to ensure that delivery is provided to each and
every one of our customers every day, everywhere, and I think that
your bill does that. For a long time, though, detractors have alleged
that the Postal Service is a lumbering dinosaur whose time for ex-
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tinction has long passed, and that the private sector can do things
a lot better than the Postal Service.

I've not seen that in rural America. Rural America depends upon,
I guess it’s what I would call the subsidy that is provided by the
larger markets, the big cities in America. I've heard many discus-
sions about all the baskets and stuff. And, you know, postmasters
aren’t concerned about baskets, we’re concerned about delivering
the mail. We’re concerned about fair play.

And we realize that mail can be delivered in the larger cities a
lot cheaper than it can be delivered in the small towns. We rely
on new ideas to build upon that revenue, the growth coming in,
new products, new services. And I think the Postal Service is doing
an outstanding job. If you look at the recent polls, and I think all
politicians look at polls, the AP poll found that 75 percent of Amer-
icans believe that the Postal Service is doing an excellent or a good
job. Last year a Pew Research Survey concluded that the Postal
Service enjoys a 90 percent approval rating. And in the most recent
Price Waterhouse survey, it was determined that 93 percent of
over-night First Class Mail is being delivered on time.

Americans demand a strong Postal Service that will provide es-
sential value to everyone. Postmasters know your goal is to
strengthen the agency so it can support uniform service to every
community in the Nation, thus enabling the Postal Service to ex-
pand its revenue and to support the infrastructure making uni-
versal service possible.

Let me assure you postmasters, side by side with the entire Post-
al management team and the loyal hardworking craft employees,
will continue to work to see that these new revolutionary products
and services are provided to the American public.

I have a concern that our competitors would like to do some cher-
ry picking, and that’s where we have to protect the American peo-
ple. There has been many times in my career that postmasters or
the postmaster organization doesn’t always agree with the Postal
Service.

We take public service real seriously. And there is probably no
other group that’s engaged with communities across this country
more than postmasters. Many times the Postal Service will make
a proposal that will find us on the other side of the table, whether
it be the box rent issue that we had 2 or 3 years, or the closing
of small post offices.

This bill must take care of rural America and intercities but it
must also strengthen the Postal Service so we can do this. I think
your job and my job first and foremost must be to take care of all
Americans. We have a service that’s set in place. We do not have
to redefine that whole service but we have to fine tune it to make
sure that that service is there for our kids and our grandkids.
Those are the concerns that I have. I've summarized it pretty brief-

ly.
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It’s a very competitive industry out there. We all know that e-
commerce, foreign posts, many different things are going to affect
service in the future years, but I think we’re taking a step in the
right direction. And I just want to let you know that postmasters
are willing to work with you or anyone else who is willing to en-
hance the service that we have and protect the interests of the
American people. Thank you, Mr. Chairman.

[The prepared statement of Mr. Carrico follows:]
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Mr. Chairman, bers of the Sub ittee, I am Ted Carrico, postmaster of Palisade,
Colorado. 1 also have the honor of serving as national president of the National Association of
Postmasters of the United States. NAPUS represents 45,000 active and retired postmasters who
are ultimately responsible for the quality of mail service provided to cities, large and small, as well
as areas for which there is no definable municipality.

Mr. Chairman, Palisade is a rural community located in western Colorado. It is a community
much like the hamlet in upstate New York you call home. The residents and businesses in both
places rely on the Postal Service to provide a point of access to the rest of the country and to the
entire world. Many inner-city neighborhoods also have come to depend on the Postal Service as
their conduit to the country. Only the Postal Service can offer nondiscriminatory access to the
communications and parcel delivery marketplace. This is the type of uniform service Americans
have come to expect from the most efficient communications enterprise in the entire world.

As many postal critics pay homage to the deregulation and commercialization frenzy of foreign
posts, we must pay attention to this country’s recent experiences with deregulation. We know,
for example, this Subcommittee is keenly sensitive to the type of market changes that devastated
many comimunities as the result of airline deregulation. Alr service to these areas were either
eliminated or became prohibitively expensive due to efforts to reform the airfine industry. We
cannot permit communications and parcel blackouts to rural communities or inner-city
neighborhoods -- locales where mail volume does not necessarily justify full service postal
operations.

A few interests have concluded that the Postal Service should confine its operations to the
distribution of single-piece hard-copy letter mail. I am here to say that this type of restriction
would lead to the demise of universal, uniform postal services. Innovation and the revenue that
such innovations yield are what safeguard universal services.

For too long, our detractors have alleged that the Postal Service is a lumbering dinosaur whose
time for extinction has long passed. If this were the case, then they would not be so threatened by
the strides that the Postal service has taken to make more postal products available to so many
people at a reasonable price.

Innovation had, in fact, enhanced your constituents’ satisfaction with the Postal Service. The
American public has lauded the U.S. Postal Service with record approval ratings and our on-time
delivery scores are at an all-time high. A recent AP Poll found 75 percent of Americans believe
the Postal Service is doing an “excellent” or “good” job. Last spring’s Pew Research Center
survey concluded that the Postal Service enjoys a 90 percent approval rating. And the most
recent Price Waterhouse survey concluded 93 percent of overnight First Class mail is being
delivered on time.

The American public demands a strong Postal Service that will continue to provide an essential
and valued public service, Postmasters know your goal is to strengthen the agency so it can
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support uniform service to every community in the nation. Thus, we must enable the Postal
Service to expand its revenue to support the infrastructure making universal service possible. Let
me assure you that Postmasters, side-by-side with the entire Postal Management Team and loyal,
hardworking craft employees, will work to guarantee that the Postal Service will continue to offer
revolutionary services and products to the American public.

Postal detractors would like nothing more than to pick off popular postal products and services to
expand their own market share. Or, more likely, they would force the Postal Service out of
competitive ventures. In this way, they could have the unfettered ability to raise their own prices
without the market interference of affordable U.S. Postal Service products and services. These
interests who champion the free market seek to exclude an efficient public service enterprise from
any type of activity that can compete effectively against the for-profit sector. This is wrong-
headed, and would condemn miilions of Americans and businesses throughout the country to
overpriced, discriminatory communication and parcel services.

As this Subcommittee has recognized from the very beginning, the Postal Service is accountable
to each and every citizen and business in this nation. The for-profit entrants in the postal market
are accountable to only a handful of boards of directors and shareholders. While the Postal
Service uses its revenue to improve mail services and hold down postage rates for all Americans,
the for-profit participants use their profit to pay dividends to the board and the stock owners.
Only the Postal Service has a sacred obligation to provide universal service to urban, suburban,
and rural America. We deliver every day, to everyone, everywhere. Postmasters appreciate the
Subcommittee’s recognition of this unassailable fact.

Mr. Chairman, as you know, NAPUS has collaborated with you as you constructed, and then
reconstructed the Postal Modernization Act. Probably more than any of the other participants in
this exercise, Postmasters understand the need for the Postal Service to modernize. Postmasters
oversee all facets of postal operations, including delivery, processing, and retail services. We
know innovation is what will allow the Postal Service to continue to be a dynamic participant in
the communications and parcel delivery area as we cross into the new millennium. H.R. 22
provides the framework, and much of the flesh and bones to achieve that goal.

We understand the underlying tenet of H.R. 22 is to make it possible for the Postal Service to
continue its core mission of providing universal service. The bill also recognizes the necessity of
enabling the Postal Service to bring revolutionary products and services to its customers. In this
way, the legislation balances the revenue needs of the Postal Service with its prime directive. In
sum, H.R. 22 empowers the Postal Service to remain a vibrant participant in the communications
market. At this point, I would like to highlight 2 number of our observations about H.R. 22.

Postmasters strongly agree with you that greater price and operational flexibility will permit the
Postal Service to be more responsive to the changing needs of our expanding customer base. We
agree with you that neither the Postal Service nor its customers should continue to be burdened
by the protracted and overly cumbersome rate-setting process. We will continue to work with
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you to flesh out the specifics of the noncompetitive category market baskets, the rate-setting
issues, and the appropriate formula for determining price changes.

Postmasters support the provision added by Representative Gilman that wouid preclude the Postal
Regulatory Commission from penalizing the Postal Service for providing postal employees with
fair compensation.

Having said that, Postmasters remain concerned about the direct appropriation for the Postal
Regulatory Commission. We believe that such a relationship between the Congress and the PRC
could resurrect the type of congressional micro management of the Postal Service that the original
Postal Reorganization Act sought to eliminate. In addition, it would provide a new avenue for
our for-profit detractors to financially cripple the Postal Service.

Postmasters applaud your efforts to permit the Postal Service to execute negotiated service
agreements with its customers. However, NAPUS would fike to work with you to provide the
Postal Service with more latitude in negotiating such agreements.

Postmasters also appreciate your recognition that communities should have greater involvement in
decisions to close post offices. A post office is the anchor of many communities throughout the
country. As a result, the Postal Service should not hide behind “emergency suspensions” to
terminate full-service postal operations in many communities. It’s ironic that the Postal Service
was more concerned about the public’s view of which graphic version of Elvis Presley would
grace that stamp than it is about a community’s view about the continued presence of its post
office.

Postmasters continue to be concerned about contraction of the double-postage rule. We believe
that revenue earned through “Priority Mail,” a highly popular postal product, will be siphoned off
by the for-profit sector. This would leave the Postal Service with Priority Mail to be delivered to
high-cost, low-volume areas, raising the unit price for preduct. In addition, revenue attributable
to this product will be lost by the Postal Service, reducing financial support for universal service.

Lastly, Postmasters respectfully request you consider the suggestions made by the Postal Service
to modify your legislation. We believe that many of the agency’s proposed amendments would
help improve on the trail-blazing work that you have completed.

Mr. Chairman, we recognize that postal reorganization, reform, modernization, or transformation
— call it whatever term is most appropriate — has been an extremely challenging venture. Iknow
that each and every postmaster appreciates the fong hours you, your fellow Subcommittee
members and your staff have put into this effort. The road that this Subcommittee has traveled
has been a long and difficult one. As you recognize, there is still a long way to go, and it won’ t
get any easier. Postmasters look forward to continuing to assist you and your staff members in
the journey.

Togther, we will chart a course to strengthen the Postal Service.

Thank you.
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Mr. McHUGH. Thank you, President Carrico for your comments
and also for your cooperation. Next, President Cinadr, National
League of Postmasters of the United States. Welcome, sir.

Mr. CINADR. Thank you. It’s a pleasure to be back with you. As
you stated, I am Joe Cinadr. I am the postmaster of Mansfield, OH,
and I have been serving the National League of Postmasters for
the last 5 years as vice president, executive vice president, and now
as national president.

I do appear before this committee today on behalf of the Nation’s
postmasters, retired postmasters and associate members of the
League of Postmasters. And I do thank you, Mr. Chairman, for al-
lowing my entire written testimony to become part of the record.
As you requested I will simply highlight what I consider to be the
most important parts of that testimony.

First, representative postmasters from our 50 States, common-
wealths, and territories will be here in Washington, DC, the first
week of March to personally express their opinions of H.R. 22 and
many pieces of legislation to their own Congressmen and Senators.

Our primary focus is for the U.S. Postal Service to remain the
best Postal Service in the world, and for postmasters to maintain
their leadership role. The results of the legislation being considered
must allow us to continue to provide all Americans with universal
service at reasonable prices. We do, as Mr. Henderson stated ear-
lier, need the authority to offer reasonable volume discounts, again,
for us to remain competitive and engage in what are commonly ac-
cepted as good business practices.

Almost everyone, some more grudgingly than others know how
good we are. As Ted mentioned, the Pew Research Center survey
and the Associated Press survey this past month proved that. We
do what no one else does or even wants to do, and that is to pro-
vide excellent mail service to towns and hamlets like Pierrepont
Manor, NY; Pineland, SC; Wayland, OH; Suplee, PA; Bethel, NY;
Lee Center, IL; and many, many others too numerous to mention.

I am reminded, as I sit here, of Senator Ted Stevens’ remarks
as I review with concern that this bill could become a vehicle for
undercutting the basic principles of the Postal Reorganization Act
of 1970. What he said was, “Our Postal Service is a national treas-
ure. A vital organization made up of outstanding people.” We in the
League certainly value his judgment and thank him for his contin-
ued support.

We had serious problems in the 1960’s and needed corrective and
farsighted legislation. What I see now is an attempt by our com-
petitors to regulate or re-regulate the most successful Postal Serv-
ice in the world. I ask why we need organizations and or individ-
uals with little or no postal experience or knowledge making deci-
sions that will impact our futures, our pay, our benefits, and most
importantly universal services?

The issues are not taxes, tickets and tags. The real issues are
prices and universal service. I look forward to our postmaster visits
to the Hill on March 2nd. Postmasters are valuable contributing
members of our communities and our country, and they serve much
more than just collecting, processing and delivering the mail.

I do pledge to work with this committee as long as this bill, as
reported out, continues to allow postmasters to provide excellent
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mail service and keep the customer first. I thank you for allowing
me to testify. I will entertain your questions.

Mr. McHUGH. Thank you, President Cinadr.

[The prepared statement of Mr. Cinadr follows:]
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STATEMENT
OF JOSEPH W. CINADR
PRESIDENT
NATIONAL LEAGUE OF POSTMASTERS
ON HOUSE SUBCOMMITTEE ON THE POSTAL SERVICE
HR 22 - THE POSTAL MODERNIZATION ACT OF 1999
) FEBRUARY 11, 1999

My name is Joe Cinadr and I have been serving The National League of Postmasters for the past
five years as Vice President, Executive Vice President, and now as President. Ihave also served
as Adverse Action Counselor and Vice President for the State Branch of Ohio for the League. 1
appear before this committee today on behalf of our nation’s postmasters, retired postmasters and
associate members of the League. 1 wish to thank you, Mr. Chairman, for allowing me the
opportunity to testify before your committee. Iam very aware of the time you have devoted to
these postal issues and the resources and studies involved to produce this bill -- HR 22.

Postmasters are very interested in your legistation. In fact, they will be here in our nation’s
capitol visiting the Hill the first week of March to personally express their opinions on this subject
and many others to their own congressmen and senators.

1 am aware that you and your staff are continuing to negotiate with the U.S. Postal Service
leaders and others to arrive at a final legislative consortium. I anticipate we will have concrete
suggestions once that process is complete sometime after the next day of hearings on March 3,
1999.

Our primary focus is for the Postal Service to remain the best postal service in the world and for
postmasters to maintain their leadership role in always striving for excellence. The result of any
legislation passed on by this subcommittee should be to allow us to continue to provide all
Americans superior universal service at a reasonable price.

We have asked and we ask again that your bill allow the Postal Service the financial flexibility to
continue our success as demonstrated over the past four years and provide our customers with
rate stability. We also need the authority to offer volume discounts to be competitive and engage
in commonly accepted good business practices.

1 was reminded as I prepared this testimony, that almost everyone, some more grudgingly than
others, knows just how good the U.S. Postal Service is. A recent Associated Press survey was
very favorable to our postal service. We must continue to exist and provide service in such towns
as:

Pierrepont Manor, New York

Grover, South Carolina

Fremont Center, New York

Wayland, Ohio

Suplee, Pennsylvania

Obernburg, New York,

East Lynn, Illinois

because no cne else will or even wants to try.
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“Qur postal service is a national treasure, a vital organization made up of outstanding people”.
Senator Ted Stevens (R-AK) said what many of us are trying, in many different ways, to say.
We are concerned that this bill could become a vehicle for undercutting the basic principles of the
Postal Reorganization Act of 1970.

1 believe our success has heightened the attention we are receiving -- the dollars we have made,
the productivity levels, the community involvement and yes, beating our competition -- all these
achievements have turned many envious eyes on us. We have served this country well for over
224 years.

The Postal Reorganization Act passed in 1970 and effective in 1971 was necessary to correct
many serious problems. The results of that legislation and the dedication of many postal

. employees have stood the test of time, We are unexcelled as a postal service in this world. And
we have been successful because we fully understand our overriding responsibility to serve the
American public.

Too good, too successful, too business-like! The U.S. Postal Service is the best and postmasters
are major players in that success. We ought to be imitated and rewarded, not penalized for our
dedication and service.

I must question why we need more regulation, why we need others with little or no postal
experience or knowledge to make decisions that will impact our futures, our pay and our benefits.
We don’t need to return to over-involvement of Congress in the management of the U.S. Postal
Service. The League opposes attempts to involve Congress in postal rates or wage scales.

I have no personal axe to grind with the leaders of our chief competitors, but I will represent the
postmasters who elected me. The issues are not taxes, tickets and tags -- they are price and
service. QOur customers have three requirements: 1) universal reach, 2) timely, reliable and
consistent service, and 3) reasonable prices. And we deliver on each of these requirements.

I believe this bill is reregulating the wrong organization. We, the postal service and postmasters,

. were challenged by our customers through their congressional representatives in the late 1960's to
become more business-like. Now that we are, the message appears to be we are too efficient, too
cost conscious, too competitive!

As a postmaster, I believe I am a vital part of the United States Postal Service. I'm very proud to
be President of the National League of Postmasters. I’'m here to guarantee the future of both
organizations. Ilook forward to our postmasters visiting the Hill on March 2nd and you hearing
first hand their positions and opinions. Postmasters are contributing members of our communities
and the country. We intend to be here long after some of our detractors have come and gone.

Thank you for this opportunity to express my opinions.



227

Mr. McHUGH. Finally, we move to Vice President Ted Keating,
who is, as we’ve heard, sitting in for President Vince Palladino of
the National Association of Postal Supervisors. Mr. Keating, wel-
come.

Mr. KEATING. Good afternoon Mr. Chairman, members of the
committee. My organization has appeared before this committee in
the past and expressed concerns about the make up of the original
version of H.R. 22, and subsequent versions. You and your com-
mittee have addressed those concerns by making changes and we
would like to thank you at this time for that.

President Palladino’s testimony is on the record. I'm not going to
read the entire thing, but he did ask me to make a couple of com-
ments which would be that we reserve the right, with your permis-
sion, to come back and make final comments on the final language
of H.R. 22, whenever that may be.

He did ask me particularly to read his closing remarks, which is
page 4 of his testimony, which is as follows.

In closing Mr. Chairman, I caution that as we focus on the details of H.R. 22, as
clearly we must, we do not at the same time lose sight of what we are putting to-
gether here.

Accordingly, I must respectfully propose to you and your distinguished colleagues
the question of overriding concern to me. You could call it food for thought. I'll state
it as simply as I can. As we rush headlong into creating a Postal Service that walks,
talks and otherwise operates like a public corporation, are we truly crafting an enti-
ty that has a genuine chance of survival?

More to the point, Mr. Chairman, what commercial enterprise in this country
would remain in business long if its officers had to operate under a host of Federal
statutes governing the types of products and services it could offer and at what
price, and under the watchful eye of, all at the same time, a Board of Governors,
our Directors, Postal Rate Regulatory Commission and Inspector General and, with
all due respect, a Congressional oversight committee or two? I pray you probably
know the answer to that question.

We thank you again for the opportunity again to appear before
you. It’s always a privilege to work with the committee and look
forward to future testimony on this. Thank you very much.

Mr. McHUGH. Thank you, Vice President Keating. And, again,
please pass our best wishes on to Vince Palladino and wish his fa-
ther, as I said, a speedy and full recovery.

Mr. KEATING. Thank you.

[The prepared statement of Mr. Palladino follows:]
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Mr. Chairman and members of the Subcommittee, my name is Vincent Palladino.
1 am President of the National Association of Postal Supervisors. NAPS is privileged to
represent some 37,000 active and retired postal supervisors, managers and postmasters,
who, understandably, have a vested interest in helping shape a competitive, affordable
and, above all perhaps, universal Postal Service of the future.

1 appreciate the opportunity today to once again offer our views on H.R. 22, the
“Postal Modernization Act of 1999.” 1 believe this is my third appearance before the
Subcommittee on this matter, which is so fundamentally central to our nation’s continued
prosperity in the commerce and communications marketplaces.

I believe you are deserving of some kind of perseverance award, Mr. Chairman,
for continuing the valiant struggle to rally such diverse interests toward responsibly
addressing the difficult question of how best to restructure the nation’s postal system.
Postal reform has, indeed, proven to be a “work in progress,” and NAPS certainly is
appreciative of the opportunity not only to be heard in this great debate, but to help shape
the legislation before us today.

In deference to the Subcommittee’s busy schedule, and perhaps to avoid repeating
the main gist of the testimony of my postal management association colleagues, I will be
brief.

I am pleased to note, Mr. Chairman, that most of our respectful objections to the
original and subsequent versions of postal reform legislation have been addressed to our
satisfaction.

We had objected during two previous hearings to the proposed makeup of an
unidentified presidentially appointed Postal Management Commission that would be
named to wrestle with the labor-management difficulties the Postal Service continues to
face. We were especially concerned, Mr. Chairman, about the fact that, as envisioned, no
member representing Postal Service management would sit on the commission.

We are pleased the revised legislation would provide for such a study to—and I
quote from the legislation—"involve the labor, supervisory and managerial associations
of the Postal Service in developing the design and specific objectives of the study.” End
quote. That said; however, NAPS is left to wonder whether such a study really is
necessary, given the notable success record of the past several postal Summits in helping
foster an improved labor-management environment on the workroom floor.

I believe it was at your suggestion, Mr. Chairman, that these Summits be
conducted with the cooperation of representatives of the Federal Mediation and
Conciliation Service. I will be the first to say the Summits got off to a shaky start. Since
those initial forays into addressing this vexing problem, however, I have found that—
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together—we are learning to put the Postal Service’s labor-management relations house
in order. The Summit process is working so well, in fact, that NAPS recommends an
independent study by the National Academy of Public Administration, as outlined in
H.R. 22, be authorized only if the Summit process now under way should fail.

As you will recall, Mr, Chairman, NAPS also had objected to a provision of the
original bill that would have allowed the Postal Service to petition for judicial review in
the U.S. Court of Appeals for the Federal Circuit of—quote—“certain decisions™ of the
Merit Systems Protection Board. If—quote—*“certain decisions” referred to granting the
Postal Service the right to defend federal court appeals of MSPB decisions against the
agency in the matter of employes adverse actions, then, we stated, we were in firm
opposition. We are pieased that you and fellow Subcommittee members have seen the
wisdom and fairness in removing from the legislation references to Postal Service appeal
of MSPB decisions against the agency. We thank vou for that action.

We had strongly opposed, Mr. Chairman, provisions of the original bill that
would have permitted non-Postal Service access to citizens’ private mailboxes and
authorized a mailbox demonstration project. We are delighted that reason, common
sense and good judgment prevailed here, too, and those provisions have been removed
from the legislation.

NAPS formerly opposed—and still must—the provision of H.R. 22 that would
permit commercial mail receiving agencies to forward the mail of a CMRA customer
without paying an appropriate fee to the Postal Service for that consideration. We
believe the key word here is “commercial.” When the customer of a commercial mail
receiving agency—and I emphasize the word “commercial”—elects to conduct his or her
postal business with a CMRA, instead of the U.S. Postal Service——and assuming a
CMRA receives box rent or other fees for doing so—the Postal Service, in our view,
should not be required to forward such mail without an additional fee being paid to the
Postal Service. This is a basic service issue, Mr. Chairman, and service is what the Postal
Service is—or should be——all about.

We have noted the inclusion of a new Section 307, titled “Suits,” in the language
of the legislation. Specifically, at Section 307(f)(1), the Postal Service would be required
to comply with all zoning, planning and land use regulations and building codes
applicable to state and local public entities. While we can appreciate the public-interest
representation of such a provision, Mr. Chairman, we are concerned that overly stringent
interpretations and applications of such regulations and codes could serve to thwart a
community’s access to modern and efficient postal facilities, products and services.
Rather than requiring the agency to, without contest or appeal rights, comply with all
such regulations and codes, we would offer the following amendment: Before the phrase
“comply with all...,” insert the words “shall make every reasonable effort to faithfully...”

Because postal superviéors and other first-line managers are willing partners of
the Postal Service’s management team, NAPS respectfully defers to the Postal Service
with respect to further amendments to HR. 22 the agency deems well-advised. It is our
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expectation, Mr. Chairman, that your Subcommittee will give the same thoughtful and
serious consideration to these proposed amendments as you have to the many others
presented to you since H.R. 22’s predecessor bill was introduced in the 104™ Congress.

Having said that, NAPS respectfully asks to reserve the right to review and submit
comments on the final language of H.R. 22 that is reported by the Subcommittee.

In closing, Mr. Chairman, I caution that, as we focus on the details of H.R. 22, as
clearly we must, we do not at the same time lose sight of what we’re putting together
here. Actordingly, I must respectfully pose to you and your distinguished colleagues a
question of overriding concern to me. You can call it “food for thought.”

I'll state it as simply as I can. As we rush headlong into creating a Postal Service
that walks, talks and otherwise operates like a public corporation, are we truly crafting an
entity that has a genuine chance of survival? More to the point, Mr. Chairman, what
commercial enterprise in this country would remain in business long if its officers had to
operate under a host of federal statutes governing the types of products and services it
could offer and at what price, and under the watchful eye of-—all at the same time—a
Board of Govemors or Directors, a Postal Rate or Regulatory Commission, an Inspector
General and, with all due respect, a congressional oversight committee or two? I pray
you know the answer to that question.

Thank you, Mr. Chairman, and members of the Subcommittee. It is always a
privilege for me to represent the first-line managers of the Postal Service whose
unwavering belief in the future of postal service in this great country may be summed up
with three words: affordable, competitive and universal.

I’ll be happy to take your questions.
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Mr. McHUGH. I think to President Palladino’s last comment, as
you read it into the record, I would simply say and respond with
another question. What commercial enterprise continues to operate
under the same set of regulations, guidelines and mandates that it
did nearly three decades ago? What we're faced with here is the
U.S. Postal Service is, indeed, that kind of enterprise.

The road to hell, as I said in the past, and I didn’t make this
up myself as you know, is paved with good intentions. Recognizing
that, the intention has always been at the core of this to preserve
and to ensure the continuation of the kinds of services that Presi-
dent Carrico, particularly, raised in his testimony a few moments
ago. That provision in places like Pierrepont Manor, and what a co-
incidence you mentioned that first, I was stuck by that, and in
places like Philadelphia, PA.

I go to a small post office when I'm home every day. Mary Ann
Aubin, the postmaster, is an important part of that community and
does a terrific job. I have a perspective and place a value on that
that may or may not be unique. I suspect it isn’t. I suspect most
Americans view their postal employees and view the postal workers
almost as a part of their family because they see them with such
frequency.

And I think that’s reflected in the polling data. Politicians do in-
deed pay attention to polling data. We only tend to talk about the
ones we like, but clearly the vast majority of Americans have a
great deal of admiration for what you do and who you are. We re-
spect that and not only respect it, we would want to make every
effort to continue it.

But I think, as you know, the pressures that the Postal Service
is coming under, and the pressures we know are down the line
with respect to new types of communications, are really going to
demand some kind of change. Whether we do it in H.R. 22 in an
atmosphere of relative calm, or whether we do it, as occurred back
in the 60’s, in an atmosphere of crisis is our choice. And we’ll see
which path we’ll choose.

But let me just ask you to comment on the few of the specifics
that you mentioned both as you presented your summary and your
written testimony, because the comments that you made, I think,
are important ones. I want to be able to reconcile on the record
what we believe is not just the intention, but the effects of H.R. 22,
versus what you interpret and you have stated some concerns.
President Cinadr, for example, you just said that this bill could be-
come a vehicle by which we undercut the provisions and the forces
of the 1970 act. I was curious, the “basic principles,” I believe is
the phrase you used. Could you explain or kind of expound, or ex-
pand upon rather, on what provisions of the 1970 act do you think
were jeopardized? Because if that’s the case, we indeed need to
take a very careful look at that.

Mr. CINADR. Well, I think it reflects on the universal service re-
quirement, that the Post Office is unique in having that responsi-
bility. I am concerned about how the funding of the private cor-
poration would affect universal service. And I believe you did ad-
dress that issue with the prior panel, with the Postal Rate Com-
missioners. So, as you are well aware, I prepared this testimony be-
fore knowing what they were going to say.
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Mr. McHUGH. Right. So am I hearing, and that’s totally fair if
it’s true, that you learned some things that at least lessened or
narrowed that concern?

Mr. CINADR. Yes.

Mr. McHuGH. OK. Well, good. All of you, all of the presentations
in one way or another, some a little bit more directly than others,
voice again concern about how this bill may, the phrasing used,
“re-regulate” or “regulate” the Postal Service as it does not cur-
rently exist. Concerns, understandably, about turning over to non-
postal individuals control of issues like pay, and employee working
conditions, and such, that would be enormously troubling to me as
well.

And I very much would want to meet those concerns. So I'm won-
dering if you could define for us some of the specific parts of the
bill that you think do that so that we could take a further look at
those? President Carrico.

Mr. CARRICO. Could you clarify your question please?

Mr. McHuGH. Well, all of you had said that the bill could re-reg-
ulate and as another step put non-postal people in control of issues
like employee wages. For example, President Cinadr says we could
penalize postal employees in some aspects of H.R. 22.

I'm just trying to understand if you are concerned about that
happening, and I don’t have a problem with that. Change is always
an 1ssue for concern. If it is a matter of your being troubled by
doing it differently and possibly something happening bad, I'm
Irish Catholic, I know how that works. I sit home and think about
that every night.

However, if there are specific provisions of this bill that in your
view, for example, as was stated, gives further control of the Con-
gress to meddle, as President Carrico suggested in his testimony,
to meddle in the Postal Service, that’s not our intent. If there are
provisions in the bill where we can go in and alleviate your con-
cern, we want to do that. So I'm just trying to pinpoint.

Mr. CARRICO. I see what you are getting at now. Yes. I believe
there is a problem with the PRC appropriation. I think we can
springboard off Chairman Gleiman. Chairman Gleiman really is
the watch dog and I think he’s done that very well.

I have some concern that if the bill authorizes congressional ap-
propriations, more congressional micromanagement would result.
And I don’t think that’s anything that we need. The PRC is doing
a great job protecting our interests there right now.

Mr. MCHUGH. So the provision of the bill that calls for a change
in how the Postal Rate Commission receives its funding, currently
it comes through the Postal Service, we would now have it as an
appropriation from Congress, concerns you because you think Con-
gress could then use that to control the Postal Service?

Mr. Carrico. Well, I think that’s what the Postal Reorganization
Act in 1970 did was it took it out of the hands of Congress. Now
it seems to me like this part wants to come back in. That also could
make funding and different appropriations become more political
and our competition could use their political clout to drive a wedge
in there.

Mr. McHUGH. But that happens right now. You need only to go
to last year to see that, under the Postal Treasury Appropriations
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bill, a provision was presented to affect everything from your pack-
and-send to international mail and the international postal union.
So I understand what you are saying but I want you to be assured,
and this isn’t of much comfort, that we’re not going to do anything
worse to you under this bill than we already do.

Mr. CARRICO. And that concerns me.

Mr. McHUGH. And that appropriation to the PRC is not, as you
understand, not a direct appropriation to the Postal Service, obvi-
ously.

Mr. CINADR. Mr. Chairman.

Mr. McHUGH. Sure.

Mr. CINADR. I view my testimony as my opportunity to express
to you and the other members of the committee what the concerns
and the worries of my constituents are, and those are the post-
masters of this country. And I defend postmasters of this country
to the utmost. And if I sound too proud, I've spent 37 years in the
Postal Service and I am very proud of what it has done, what it
accomplishes, and what it continues to accomplish under the
present set up.

I am concerned on how that will change and what effect it will
have on postmasters and the rest of the postal community. And the
point I'm trying to make is that we are presenting a level view of
the playing field, and I don’t see that when my competitors testify.

Mr. McHuUGH. Well, as you will find, those who are on the other
side of the fence in this equation are not particularly happy in all
aspects of the bill either, which in this town means that maybe
we’re on to something. But, first of all, you have not only every
right but every reason to be very proud of nearly four decades of
service in the Postal Service. Those of us who are in politics wish
we had half as much to be proud of as you do.

And I do not for a moment, gentleman, question not only again
your right but your responsibility to view concerns that are held by
your members. You've all done that very, very well, and I commend
you for it. The main point I wanted to make as I read your testi-
mony is not objecting to the concerns you share, but trying to make
it clear to you that if you have specific concerns in the bill that we
can talk about and address, we want to do that. Because, and let
me narrow it, my objective is much along the lines of yours, to en-
sure that universal service at a uniform price continues as it has
in the past.

So that when I go to the post office in Pierrepont Manor, No. 1,
it’s there and it’s open and No. 2, that I can receive the mail in
the effective, efficient, affordable way I can today. I mean that’s the
underlying premise here.

So we want to be able to work with you. Where you have con-
cerns of a specific nature, we would not just encourage you but
plead with you to come with us and share those and we’ll do every-
thing we can to work that out. That’s all I wanted to say on that.
President Carrico, you look like you want to say something?

Mr. CArrico. Yes. I would like to look at the double postage rule
on the priority mail because I do have some concerns on that one
also. And I guess my concerns, again, go back to rural America.
Priority mail is a very popular product both in the cities, but pri-
marily in the rural areas, because it does speed up the service.
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It would be very easy for me to deliver 1,000 pieces in Wash-
ington, DC, and make a pretty decent profit. But for me to deliver
1,000 pieces in rural America, it would be very difficult to make a
profit. Under the bill, I think there is a six-time postage rule which
would make postage for priority mail go as cheap as $1.98. I think
that could really have some devastating effects on some of the out-
lying areas. And I think priority mail as a product that we know
today would probably dwindle, if that were to occur.

Mr. McHUGH. I understand that. No. 1, I think it’s instructive
that the Postal Service has not objected to that provision. And I
think the reason is simply that, once you are through all the math
calculations, the result of that is that it puts into play only 3 per-
cent of the current monopoly business that you hold.

But, most importantly, and I think if you went and talked to the
Postmaster General and others, the reason they support that 3 per-
cent that it puts into play, it doesn’t mean you are going to lose
it, just that there is now open competition on that 3 percent. That
in return for that they receive a substantial menu of competitive
tools that they now don’t enjoy. So you know——

Mr. CARRICO. It’s a tradeoff.

Mr. McHUGH. It is. And I’'m not trying to shoot down the Postal
Service’s position here, but any time you can retain 97 percent of
what you got and get back quite a bit in return, that’s a probably
pretty good deal. And it’s probably what we’re going to hear as
some of the opposition to this bill, but I won’t tell them, if you
don’t. OK? But I understand your concerns, I think.

We, I should note, have been joined by Representative Danny
Davis, from the great State of Illinois, who has been a loyal and
very productive member of the subcommittee, and we welcome him
back this year. I would, at this time, yield to the ranking member,
the gentleman from Philadelphia, Mr. Fattah.

Mr. FATTAH. Thank you very much. I'm trying to see if we can
just identify—let me start here. I know we all have a tremendous
amount of appreciation for the work and labor that’s been put into
developing H.R. 22 to this point. But we still need to understand
where there are disagreements or concerns, because to the degree
that this train leaves the station, you know, it is something that
your Members are going to have to live with and the public is going
to have to live with for a very long time.

So I'm going to see if we can crystallize, to whatever degree it’s
possible, some of these issues. Now, as I stated in my opening
statement, and I think that is a concern of the chairman, this ques-
tion of universal service and whether or not there is anything in
H.R. 22 that creates concerns, legitimate concerns down this road,
that somehow the Postal Service requirement and burden in terms
?f universal service would be infringed upon in any way, shape or
orm.

So I'd like to see if each of you would just make a comment on
your view, relative to the universal service and the reforms or the
changes as outlined in H.R. 22. Let’s start with President Cinadr.

Mr. CINADR. The problem I see is, again, how the funds if this
private corporation is set up, how they would be used. And when
I look at how funds are used in private corporations today, I see
much the same testimony that Mr. Gleiman gave, that is that part
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of those funds are used to, obviously, pay back stockholders or
shareholders, and part of them are used to reward the successful
employees of that company. And, as I've stated before, if the bill
is going to address the other use of that fund to support the infra-
structure, then I believe that would be the correct way to go.

Mr. FATTAH. The requirement in the bill, as drafted, first things
first, is that there would be a study done to determine the param-
eters about what should be universal service.

Mr. CINADR. OK. Maybe the biggest problem with testifying here
today was my information was that this bill was in a state of flux
or very fluid. And that’s why I have pointed out the main concerns
of postmasters, rather than getting into specifics of the bill.

Mr. FATTAH. I understand.

Mr. CiNADR. OK.

Mr. FATTAH. Do you have any other comments, President
Cinadr?

Mr. CARRICO. My only concerns are that when you are talking
government agency and the private sector, the private sector is
going to go where the money is. And if they take that part of the
market and just leave rural America, my concerns are really what’s
going to happen to the postage rates. I think the way it is ad-
dressed on universal service, you guys are on top of that.

I don’t have a problem with that part of it but that’s something
that we always need to be aware of. And I know earlier in the testi-
mony we talked about airline deregulation and what that’s done to
rural America. Those are things, the potential is out there, but I
don’t have great concerns. I know you guys are aware of those.

Mr. McHUGH. Vice President Keating.

Mr. KEATING. I don’t have anything to add to that, no.

Mr. McHUGH. OK. Thank you.

Mr. FATTAH. I yield.

Mr. McHUGH. Thanks, gentlemen. Mr. Davis.

Mr. Davis. Thank you very much, Mr. Chairman. Mr. Palladino,
you mentioned——

Mr. KEATING. Mr. Palladino is not here. My name is Ted
Keating, I'm representing Mr. Palladino.

Mr. Davis. OK. In Mr. Palladino’s testimony he mentioned con-
cerns about labor management relationship and the various sum-
mits that netted perhaps some results. That still constitutes a big
part of the discussion and a big part of the problem. Do you have
any suggestions or recommendations in terms of how some recourse
of movement toward solution could be built into the legislation that
we're discussing?

Mr. KEATING. Not directly into legislation, sir. But I believe we
commented in President Palladino’s testimony that the summit,
which I believe was Congressman McHugh’s idea, seems to be
working.

I give you the background that I've only been in this position for
6 months, so I've only been to meetings that took place in that last
6 months. But I have seen signs of progress. And the very fact that
you have management organizations, the Postal Service, and all of
its respective unions sitting at the table together, that’s the direc-
tion to go and I believe we should continue that.
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Mr. DAvis. Let me just ask one of the other gentlemen. I also got
this notion that training requirements may have something to do
with the level of difficulty that’s being experienced, and especially
for management personnel or supervisory personnel.

Mr. CINADR. I'm not sure where you are going with that, but I
would say that my personal experience with the summit meetings
is that, again, I would compliment the chairman for that idea. I
think it is working, we are making progress, that we do need to
take the lessons that we are learning from the summit meeting and
possibly utilize them in the structure of the Postal Service, in par-
ticular with the Board of Governors.

Mr. DAvis. Go ahead.

Mr. CARRICO. I do think that the summit process is a system
that’s bringing us together. I probably share a different view than
either of my colleagues. If there is one item that affects post-
masters that keeps us apart right now, it’s the pay system, the way
we consult—and we use the word “consult” because I get chastised
if I use the “N” word, “negotiate”—because we don’t have any real
power to determine the basis of our pay systems.

Back in 1970, NAPUS was the only organization that supported
postal reorganizations. And as a result of that, we are the only or-
ganization that does not have some kind of third party intervention
in pay consultations. I say “we,” I mean the postmasters are the
only party that does not have some kind of third party interven-
tion. At the last pay talks, it’s the first time in history that post-
masters did not reach a pay agreement. And there is so much ill
will out there as a result of that, that it’s tearing us apart. The pay
package that they imposed on, especially, our lower level post-
masters did not do what it was supposed to do. They said they
wanted a teamwork incentive program. And they provided a pro-
gram called EVA that rewards the people at the top tremendously,
several thousands of dollars. And then at the very bottom end of
the scale, the people who are doing the work, they may get a couple
of hundred dollars.

The whole pay system needs to be looked at as far as managers.
Through the summit process, I did ask for mediation. And I’'ve been
in the dog house with headquarters ever since. But I've asked,
through Congressman McHugh’s office, that GAO look at that pay
practice. And you are doing that, and I thank you for that. I know
it’s not going to be 100 percent my way and it doesn’t have to be
that way, but it needs to really be looked hard at.

Mr. DAvis. Let me ask either one of you gentlemen, there is a
lot of conversation about price caps. And, of course, many people
think that when you talk about price caps that you are also talking
about wage caps, that you can’t go up one way unless you are going
up the other way. Could you respond to the impact you feel that
price caps may have on the ability to bargain wages?
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Mr. KEATING. Speaking for my organization, I'm not sure it’s rel-
evant. I don’t have a concern in that area.

Mr. CARRICO. I think I would echo that too, that price caps prob-
ably more affect our colleagues in the unions more than they do us.

Mr. DAvIs. So you have no real concerns about the price cap no-
tion. Thank you. Thank you very much, Mr. Chairman.

Mr. McHUGH. Thank you, Mr. Davis.

[The prepared statement of Hon. Danny K. Davis follows:]
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Statement of Danny K. Davis
HR 22 Postal Reform Hearing
February 11, 1999

i would first like to thank Chairman McHugh for recognizing me
and allowing me the time to speak on this important matter, HR
22, the Postal Reform Act. This is one of the biggest measures
aimed at “reforming” or “revamping” if you will the United States
Postal Service. | would also like to thank all of our witnesses for
taking the time out to come before us today. | am very
interested in hearing from all of you and engaging in a sort-of
“information sharing” process

Last year, we passed out of this subcommittee an amended, HR
22, and | am pleased to know that the Postal bill dropped in the
106" by Chairman McHugh reflects those changes. The
amendments | offered last year seek to reflect some of my
highest priorities as a Member of this Sub-committee as well as
a Member of this body. Those amendments addressed the issue
of jobs, good jobs—union jobs and how they relate to displaced
workers as a direct result of privatization and/or the improved
technology of the USPS; | also addressed the issue of a fair and
reflective diverse workforce in all aspects of the Postal Service—
especially in Senior Executive level positions; and finally, supplier
diversity—those companies that do business with the Postal
Service.

At the heart of this bill, as this committee deliberates on how to
make the postal service “compete” more efficiently as a
governmental entity with its “corporate competition”—if you will . .
. | want to caution and remind my colleagues, let's not get away
from what the Postal Service’s number one priority ought to be—
Delivering mail to the consumer—efficiently and effectively. This
means ensuring that urban and rural can get the mail for the
same price and at the same time.
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Delivering the mail to the elderly man that lives in rural Arkansas
and counts on his letter from his grandson has got to be just as
important as getting that mail overnight from the gold coast in
downtown Chicago to Washington, D.C. This, | submit, is the
fundamental business of the United States Postal Service and
should be the most important to maintain.

Thank you very much and | yield back the balance of my time.
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Mr. McHUGH. Gentleman, I appreciate your being here. And at
the risk of being incredibly repetitive, nevertheless, I'll say it again.
As you go through this and you do have specific concerns, as those
understandable and very legitimate general concerns crystallize, as
I hope they won’t but as they may, that you feel free to come to
u}? and try to see if there is some way that we can work through
those.

To Vice President Keating, I would tell you that no representa-
tive of the National Association of Postal Supervisors has done as
good a job as you. I would tell you that but your president, Vince
Palladino, has come into the room and I wouldn’t dare say that be-
cause of the great job he has done.

Mr. FATTAH. Could I just ask a quick question?

Mr. McHUGH. Sure.

Mr. FATTAH. President Carrico. At this point in time, universal
service, as you understand it to be maintained by the Postal Serv-
ice, means what?

Mr. CARRICO. Universal service means that each and every com-
munity would maintain a post office, that they would maintain fre-
quent delivery just like we have now. I don’t feel that people should
be penalized for living in rural America, that they are entitled to
the same service that is given to the

Mr. FATTAH. The same service at the same price?

Mr. CARRICO. Yes.

Mr. FaTTAH. Thank you.

[Additional questions submitted for the record to Mr. Carrico and
Mr. Cinadr follow:]
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NATIONAL PRESIDENT Gyl
0g.19
NATIONAL ASSOCIATION OF POSTMASTERS (703) 683-9027
OF THE UNITED STATES Fax: (703) 683-6820
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ALDXANDAIA VA 223052600 . Wsb Site: www.NAPUS.org
April 26, 1999

Representative John McHugh
Chairman

House Subcommittee on the Postal Service
‘Washington, D.C. 20515

Dear Chairman McHugh:

I have attached my responses to the follow-up questions to the February 11 Postal
Subcommittee hearing posed by members of your Subcommittee.

1 appreciate your consideration.

Sincerely,

e

Ted Carrico
President
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Questions

Panel Three - Postal Management Organizations

Q. A recent AP poll stated that three-fourths of Americans believe the
postal service is doing an excellent or good job. Will the general public,
the “Aunt Minnies” of the country support H.R.22? What’s in it for
them?

The AP poll went on to say that the cost of stamps is too much.
Any idea how much Aunt Minnie will pay for postage under H.R. 227

Q. Ifwe were to enact HLR. 22 today, as currently written, how would
postal jobs and servites be impacted?

Q. How will the postal service address collective bargaining and
wage issues under H.R.22?

Q. Last month the GAO issued a report describing the major
performance and management challenges that need to be addressed if
the postal service i$ to sustain performance and remain competitive into
the 21st Century.

In what ways can the postal service further reduce costs and what
savings can be realized from the ways you have mentioned?

Q. Can we in the Congress provide the postal service greater
flexibility to set rates and offer new products quickly, without the
establishment of a new price cap rate setting mechanism and the
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creation of a Private Law Corporation? If not, why not? If so, how?

Q. The postal service is grappling with labor-management issues, the
challenges on containing costs, the need to better protect revenues, the
need to implement reliable indicators of postal performance and risks
from Y2K computer problems. Can we expect the postal service to
address all these very serious matters and be subject to the type of postal
reform envisioned in HL.R.22?

Q. Commissioner Goldway, in her testimony, makes a number of
very laudable comments and suggestions relative to postal reform. I
would like your reaction to some of her thoughts:

“H.R. 22 should rely more on the advantages of competition than
protecting the marketplace from possible postal service competition.

H.R. 22 should encourage the postal service to be more efficient
apd innovative.

I would propose loosening the definition of postal product in H.R.
22....to allow for product innovation where there is a nexus to postal
operations, and where the postal service can show that the new product
will benefit from postal service scale or scope economies.

‘We should not curtail the ability of the postal service to be
innovative just because of its size. As the Supreme Court has said, ‘low
prices benefit consumers regardless of how those prices are set, and so
long as they are above predatory levels, they do not threaten
competition.” Further, it has said, ‘it is in the interest of competition to
permit dominant firms to engage in vigorous competition, including
price competition.” '
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‘What is your reaction to these excerpts of Commissioner
Goldway’s testimony?

Q. Should Congréss provide more of a public oversight role to assist
the postal in betier controlling costs and improve productivity?

Q. Do we need to pass H.R. 22 to effect postal reform or can we work
within the existing statute to bring about changes and improvements in
postal structure and operations. If so, be more specific.

Q. Currently, postal workers participate in the Federal Employees’
Health Benefits Program (FEHBP) and in the Federal Civil Service
Retirement program. What happens to postal worker’s health and
retirement benefits under the Private Law Corporation?
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Ted Carrico, President of the National Association of Postmasters of the
United States
Responses to follow-up Questions
Postal Subcommittee Hearing of February 11, 1999

1. The deep reservoir of public support for the Postal Service is attributable to the efforts that its
employees make to provide letter and package services to the entire country in nondiscriminatory
way. To the extent that HR. 22 does not erode the financial support for universal postal services
“Aunt Minnie” will not oppose postal modernization. However, residential postal patrons and the
mailing community will not support legislation that will undermine the Postal Service’s capability

to continue offering the type and quality of Postal Service to which they have grown accustomed.

1 strongly disagree with the AP respondents who asserted that postage rates are too expensive.
The U.S. has the largest number of delivery points in the world. These points include urban,
suburban and rural addresses. Nonetheless, the U.S. has the most efficient and reliable postal
service in the world. Furthermore, postage rates remain one of the least expensive in the world.

2. As the Postmasters have stated in our prepared testimony, we are actively engaged in helping
to improve the legislation so that, if enacted, HLR. 22 would not adversely affect postal service
jobs and services.

3. Postmasters do not currently enjoy collective-bargaining or any type of third-party
intervention. Therefore, this question does not directly apply to us. However, NAPUS urges
Congress to provide the same wage, benefit, and working-condition protections that are
guaranteed to other management-level employees of the Postal Service.

4. Postmasters will continue to work with postal management to explore unrealized efficiencies
that can be accomplished without jeopardizing service to our patrons and the mailing community.
Staff positions could be trimmed and the savings put back into operations.

5. Price indexation is the simplest way of assuring the mailing community of rate predictability.
At the same time wide rate bands in which the Postal Service may set rates provide the Postal
Service the price flexibility in needs to remain viable in the dynamic communications marketplace.

The establishment of the Postal Private Law Corporation creates many very valid questions as to
the status of employees who work for that institution, including its impact upon employment
within the U.S. Postal Service. Postmasters look forward to working with the Committee to help
resolve these concerns.

6. I believe that Congress must balance the needs of the different interests within the mailing
community (e.g., residential patrons, business mailers, nonprofit organizations, etc.). Clearly, the
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Postal Service needs to respond more quickly to the dynamic communications market. The
Service needs to respond new market demands, as well as respond to price aggressively
competitive products. H.R. 22 provides a reasonable framework for accomplishing this goal.

7. Commissioner Goldway captures the essence of why the Postal Service must be innovative,
and requires the tools to develop and market new postal products unencumbered by intervention
from for-profits competitors of the Postal Service. Nonetheless, Postmasters would be very
cautious about any further loosening of the private express statutes.

8. Congress oversight is not the issue. Periodically, Congress should conduct responsible
oversight of the Postal Service. After all, the Postal Service is the only player in the
communications and delivery market who operates as a public service — not to make a profit for
its shareholders.

9. There are a number of statutory impediments that preclude the Postal Service from operating
in the most effective fashion. For example, the law prohibits the Postal Service from providing
volume discounts to large mailers, including the federal government.

10. We would support employees of the PLC retaining the status as employees of the Postal
Service, under the supervision of Postmasters.
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4
Questions

Pane] e - Postal Management Organizations

Q. Arecent AP poll stated that three-fourths of Americans believe the
postal service is doing an excellent or good job. Will the general public,
the “Aunt Minnies™ of the country support H.R.22? What's in it for
them?

The AP poll went on to say that the cost of stamps is too much.
Any idea how much Aunt Minnie will pay for postage under H.R. 222

Q. If we were to enact H.R. 22 today, as currently written, how would
postal jobs and services be impacted?

Q. How will the postal service address collective bargaining and
wage issues under H.R.22?

Q. Last month the GAO issued a report describing the major
performance and management challenges that need to be addressed if
the postal service is to sustain performance and remain competitive into
the 21st Century.

In what ways can the postal service further reduce costs and what
savings can be realized from the ways you have mentioned?

Q. Can we jn the Congress provide the postal service greater
flexibility to set rates and offer new products quickly, without the
establishment of a new price cap rate setting mechanism and the



249

creation of a Private Law Corpotation? If not, why not? If so, how?

Q. The postal service is grappling with labor-management issues, the
challenges on containing costs, the need to better protect revenues, the
need to implement reliable indicators of postal performance and risks
from Y2K computer problems. Can we expect the postal service to
address all these very setious matters and be subject to the type of postal
reform envisioned in H.R.22?

Q. Commissioner Goldway, in her testimony, makes a number of
very laudable comments and suggestions relative to postal reform. I
would like your reaction to some of her thoughts:

“H.R. 22 should rely more on the advantages of competition than
protecting the marketplace from possible postal service competition.

H.R. 22 should encourage the postal service to be more efficient
and innovative.

I would propose loosening the definition of postal product in H.R.
22....to allow for product innovation where there is a nexus to postal
operations, and where the postal service can show that the new product
will benefit from postal service scale or scope economies.

We should not curtail the ability of the postal service to be
innovative just because of its size. As the Supreme Court has said, ‘low
prices benefit consurers regardless of how those prices are set, and so
long as they are above predatory levels, they do not threaten
competition.” Further, it has said, ‘it is in the interest of competition to
permit dominant firms to engage in vigorous competition, including
price competition.” ’



250

What is your reaction to these excerpts of Commissioner
Goidway’s testimony?

Q. Should Congress provide more of a public oversight role to assist
the postal in better controlling costs and improve productivity?

Q. Do we need to pass H.R. 22 to effect postal reform or can we work
within the existing statute to bring about changes and improvements in
postal structure and operations. If so, be more specific.

Q. Currently, postal workers participate in the Federal Employees’
Health Benefits Program (FEHBP) and in the Federal Civil Service
Retirement prograna. What happens to postal worker’s health and
retirement benefits under the Private Law Corporation?
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Joseph W. Cinadr’s answers on HR 22 to the
Questions
Panel Three - Postal Management Organizations
April 2, 1999

1 believe most “Aunt Minnies” will remain silent on HR 22. The most vocal parties will
continue to be USPS competitors — UPS, Fed Ex, Coalition Against Unfair USPS
Competition, etc. If USPS loses $17 billion in first class revenues and if the postal
service is not allowed to fairly compete in Express, Priority and parcel post services, rural
“Aunt Minnies” will be screaming in protest of higher rates and the injustice done to
them. We should all be well aware of UPS’s surcharges for residential and rural delivery.

1 believe the postal service would be faced with severe loss of revenue which would
result in cuts in expenses and in total employment. Service would be adversely affected
and universal service would be a memory.

1 believe two year agreements were recently achieved with the American Postal Workers
Union and the Mail Handler’s Union due to uncertainty of economic conditions and
predicted first class declining mail volumes. As I cited above, employment would be
seriously affected. And service would probably suffer.

Continue automation and robotics program to eliminate repetitive duties and lifting
requirements. According to published figures, USPS past efforts (1987-1996) have
enabled the postal service to handle 19% more mail volume with only a 10% increase in
total work hours — a total savings of 57 million work hours.

Yes, give that authority to set rates and introduce new products to the Postal Board of
Govemors (directors). They do not need additional oversight. They are all wise in the
functions of private industry. And understand the marketplace. They are knowledgeable
and accountable. USPS needs more freedom to provide new products and services, not
more control. Do competitors have to wait nine months to raise prices? Creation of a
private law corporation and its related anti-trust liabilities would adversely affect postal
revenues and increase and increase cost to consumers. No one can predict how the courts
will interpret these proposals.

Continued next page.
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Page 2
Joseph W. Cinadr

The postal service is capable of meeting all present challenges. If USPS is granted the
authority to volume discount prices — a practice already used by their competitors ~ USPS
will be able to meet future challenges.

I believe Commission Goldway presents an intelligent and insightful view of the present
and future postal service. I wish her continued success in her service as commissioner
and beyond. (See recommendation for question #5.)

No, I believe the rate commission is a waste of my and every other rate payers money.
The Board of Governors have oversight responsibilities. The postal service already
provides oversite reports to the Congress and the President. Why are we regulating the
regulators?

I would like to see two changes - volume discount pricing, and fact-finding for
postmasters.

Good question. I’'m sure USPS’s current employees would like to know. I believe

grandfathering present employees might be the best option for FEHBP, CSRS and FERS
coverage’s.

Pruexcinadr:HR22questions
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Mr. McHUGH. Well, I stand corrected. My old ears heard “Vince
Palladino” and apparently Vince Sombrotto has come in. So my fee-
ble attempt at humor didn’t even come close.

Mr. KEATING. Mr. Chairman, they are both from New York so
you probably couldn’t tell the difference.

Mr. McHUGH. Well, we're delighted that Vince Sombrotto is with
us, but remain sorry that Vince Palladino is not. But, again, thank
you all very much for being here, and we look forward to continue
working with you.

Mr. KEATING. Thank you, Mr. Chairman.

Mr. McHUGH. Last, certainly not least, the four unions. The
American Postal Workers Union, President Moe Biller; as I just
said, President Vince Sombrotto, National Association of Letter
Carriers; President William Quinn, the National Postal Mail Han-
dlers Union; and President Steve Smith, the National Rural Letter
Carriers Association.

As we're changing placards and drawing those up, we’ll take
about a 40-second break here.

[Brief recess.]

Mr. McHUGH. If youll stand, I'll administer the oath now.

[Witnesses sworn.]

Mr. McHUGH. Let the record show all four presidents responded
affirmatively to the oath. Gentlemen, welcome. We thank you very,
very much for being here and we look forward to your comments.
Here, too, I have read all of your prepared testimony and we will
submit into the record in its entirety those submissions. I would
ask if you could summarize them today. And, as in the past, we’ll
go by order of the announcement.

President Moe Biller, welcome. Good to see you, how have you
been?

Mr. BILLER. Pretty good. A little injured knee, that’s all. I broke
my hearing aid, so be careful.

Mr. McHUGH. You injured your hearing aid?

Mr. BILLER. I injured my knee and broke a hearing aid.

Mr. McHUGH. Oh. I need a hearing aid, apparently. Well then,
if I say bad things about you, I'll do it quietly. We're truly pleased
you are here and, please, the floor is yours.

STATEMENTS OF MOE BILLER, PRESIDENT, AMERICAN POST-
AL WORKERS UNION, AFL-CIO; VINCE SOMBROTTO, PRESI-
DENT, NATIONAL ASSOCIATION OF LETTER CARRIERS; WIL-
LIAM QUINN, PRESIDENT, NATIONAL POSTAL MAIL HAN-
DLERS UNION AFL-CIO; AND STEVE SMITH, PRESIDENT, NA-
TIONAL RURAL LETTER CARRIERS ASSOCIATION

Mr. BILLER. Mr. Chairman, members of the subcommittee, I'm
pleased to appear again before you today to represent the views of
the 361,000 members of the American Postal Workers Union, AFL—
CIO on the subject of postal reform and your latest proposal for re-
form, H.R. 22.

May 8th of this year, I will begin my 63rd year in postal activity,
and 68 years in the trade union movement. Mr. Chairman, I want
to make it clear that I greatly appreciate the sincere effort and con-
cern you have brought to bear on this difficult topic. Unfortunately,
as has been true with respect to similar bills that were introduced
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in the last session of Congress, we still have several fundamental
problems with H.R. 22, and therefore cannot support this legisla-
tion that was introduced unless these matters are corrected.

Our objections have been expressed many times before. The bill
continues to have a pre-fixed formula specifying a rate cap on non-
competitive mail. Unlike the telecommunications industry or other
industries which have tried this form of regulation, the Postal
Service remains a labor intensive operation.

From our perspective, this means that if there are unanticipated
adverse changes and expenses, market demand, or competition, the
Postal Service’s sole recourse, if it is to stay within the cap is to
impose concessions on its workers. We cannot be sure whether such
concessions will take the form of wage and benefit give backs or
harsher working conditions applied for the purpose of achieving
greater output.

But we can be sure that in a labor intensive industry, a price cap
inevitably pushes downside risk of adverse changes in price or mar-
ket conditions onto workers while, as has been true over the last
several years, the upside benefits of low inflation and a growing
economy are retained by mailers and managers. We cannot acqui-
esce to the creation of this sort of scenario.

I am pleased to report to you that we recently reached and rati-
fied a collective bargaining agreement with the Postal Service. This
is the first such agreement reached without resort to interest arbi-
tration in over 11 years. The contract was overwhelmingly ratified
by 64 percent of the APWU membership. It was not easy and both
sides worked hard to resolve a number of complex issues.

The wage bargaining was, of course, the most difficult problem,
given the uncertainty and volatility of the worldwide economy. I
cannot imagine how we could have worked our way through all of
these problems if, in addition to everything else on the table, we
had to factor in the potential impact and risks associated with a
congressionally imposed price cap on mail services.

Indeed, it is clear to me that the existence of an external formula
shifting downside risk of market and material changes onto work-
ers will make voluntary agreements, such as the one we just
achieved, far less likely and interest arbitration the inevitable
norm.

While the price cap issue is our most fundamental concern, it is
not our only concern. We continue to object to the bill’s specifica-
tion, in Section 503, that a letter may be carried out of the mail
stream when the amount paid for private carriage is at least six
times the postage for the first ounce of First Class Mail. While I
recognize that the floor for private carriage is higher than in pre-
viously introduced legislation, the fact remains that the proposal is
obviously the first step toward postal privatization. Indeed, former
Postmaster General Marvin Runyon stated that this proposed roll-
back of the Private Express statutes places $4 billion of the USPS’
First Class Mail market at risk.

Under the present format of the bill, the impact of this loss of
revenue will inevitably be borne by workers. Beyond the impact on
our members, though, allowing USPS’ competitors to skim the
cream off of a major piece of the USPS’ market, in the way pro-
posed by H.R. 22, will obviously jeopardize the Postal Service’s ca-



255

pacity to provide universal mail service at uniform rates. Universal
postal service is a fundamental feature of American life and we
cannot endorse any proposal which places it in jeopardy.

Finally, we believe the proposed study of labor-management rela-
tionships in the Postal Service by the National Academy of Public
Administration, set forth in Section 601, is totally unnecessary. If
the goal here is to improve labor-management relationships in the
USPS, I would submit that we have made a quantum leap in that
area through the recent APWU-USPS contract. This contract was,
for the first time since 1987, agreed to by both parties, without the
interference of an outside arbitrator.

If you think this is insignificant, then please allow me to share
with you the following from the Washington Post, on January 9,
1999. “I am delighted with the outcome,” Postmaster General Hen-
derson said, “This is an agreement that is clearly in the best inter-
ests of our employees and all of America.” Henderson added, “My
hat’s off to Moe Biller, and his negotiating team, and our negoti-
ating team for having the patience and the forbearance to bring a
long, hard set of talks to conclusion.”

Labor-management relationships in the USPS have been studied
to death. We are presently involved in ongoing work with the Fed-
eral Mediation and Conciliation Service to resolve long term prob-
lems. And that agency, at least, has the benefit of direct experience
with resolving labor-management conflict. I see nothing to be
gained by inserting yet another outside party into this mix.

Time has shown that we all do best when our efforts are focused
on improving the collective bargaining relationship and our mutual
capacity to resolve problems. A Republican American President
with traditional conservative views, Richard M. Nixon, understood
this when he approved collective bargaining in the Postal Reorga-
nization Act of 1970. His insight is equally valid today.

To be sure, consistent with the overall goal of H.R. 22, we are
interested in authorizing the USPS to enter into new markets and
to compete in them. Our union has, in fact, agreed to certain com-
petitive projects with respect to work that has been contracted out.

However, the price exacted by the bill for allowing us to compete,
price caps in the USPS’ major markets and yet another rollback of
the Private Express statutes, is too high. Based on this, and not-
withstanding its many constructive elements, we cannot support
H.R. 22.

Mr. Chairman, that concludes our testimony. I would be pleased
to answer any questions you or other members of the subcommittee
may have.

Mr. McHUGH. If I get a letter from Richard Nixon, will you sup-
port it?

Mr. BILLER. T'll get you that letter.

[The prepared statement of Mr. Biller follows:]
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Mr. Chairman and Members of the Subcommittee, I am pleased to appear again before you
today to represent the views of the 361,000 members of the American Postal Workers Union, AFL-

ClO, on the subject of postal reform and your latest proposal concerning reform — H.R. 22.

Mr. Chairman, I want to make clear that I greatly appreciate the sincere effort and concern
you have brought to bear on this difficult topic. Unfortunately, as has been true with respect to
similar bills that were introduced in the last session of Congress, we have several fundamental

problems with H.R. 22 and, therefore, cannot support this legislation as introduced.

Our objections have been expressed many times before. The bill continues to have a prefixed
formula specifying a rate cap on "non-competitive” mail. Unlike the telecommunications industry
or cher industries which have tried this form of regulation, the USPS remains a labor-intensive
operation. From our perspective, this means that if there are unanticipated adverse changes in
expenses, market demand, or competition, the Postal Service’s sole recourse — if it is to stay within
the cap — is to impose concessions on its workers. We cannot be sure whether such concessions will
take the form of wage and benefit givebacks, or harsher working conditions applied for the purpose
of achieving greater output. But, we can be sure that in a labor-intensive industry, a price cap
inevitably pushes downside risk of adverse changes in price or market conditions onto workers while
— as has been true over the last several years — the upside benefits of low inflation and a growing
economy are retained by mailers and managers. We cannot acquiesce to creation of this sort of

scenario.
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I am pleased to report to you that we recently rea_ached and ratified a collective-bargaining
agreement with the Postal Service. This is the first agreement reached without resort to interest
arbitration in over eleven years. The contract was overwhelmingly ratified by 64% of the APWU
membership. It was not easy and both sides worked hard to resolve a number of complex issues. The
wage bargain was, of course, the most difficult problem, given the uncertainty and volatility of the
world-wide economy. I cannot imagine how we could have worked our way through all these
problems if, in addition to everything else on the table, we had to factor in the potential impact and
risks associated with a Congressionally imposed price cap on mail services. Indeed, it is clear to me
that the existence of an external formula shifting the downside risk of market and material changes
onto workers will make voluntary agreements, such as the one we just achieved, far less likely and

interest arbitration the inevitable norm.

While the price cap issue is our most fundamental concern, it is not our only concern. We
continue to object to the bill’s specification in Section 503 that a "letter" may be carried out of the
mail stream when the amount paid for private carriage is at least six times the postage for the first
ounce of first-class mail. While I recognize that the "floor" for private carriage is higher than in
previously introduced legislation, the fact remains that the proposal is obviously the first step toward
postal privatization. Indeed, former Postmaster General Marvin Runyon stated that this proposed
roliback of the Private Express statutes places four billion dollars of the USPS® first-ciass mail
market at risk. Under the present format of the bill, the impact of this loss of revenue will inevitably
be borne by workers. Beyond the impact on our members, though, allowing the USPS® competitors -
to skim the cream off of a major piece of the USPS” market in the way proposed by H.R. 22 will

2
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obviously jeopardize the Postal Service’s capacity to provide universal mail service at uniformrates.
Universal postal service is a fundamental feature of American life and we cannot endorse any

proposal which places it in jeopardy.

Finaily, we believe the proposed study of labor management relations in the Postal
Service by the National Academy of Public Administration, set forth in Section 601, is totally

unnecessary.

If the goal here is to improve labor-management relations in the USPS, I would
submit that we have made a quantum leap in that area through the recent APWU-USPS contract.
This contract was--for the first time since 1987--agreed to by both parties, without the interference

of an outside arbitrator.

If'you think this is insignificant, then please allow me to share with you the following
from the Washington Post on January 9, 1999: "I am delighted with the outcome,” Postmaster
General Henderson said, "This is an agreement that is clearly in the best interests of our employees
and all of America.”

Henderson added: "My hat’s off to Moe Biller, and his negotiating team and our
negotiating team for having the patience and the forbearance to bring a long, hard set of talks to

conclusion.”
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Labor Management relations in the USI?S have been studied to death. We are
presently involved in ongoing work with the Federal Mediation and Conciliation Service to resolve
long term problems — and that agency at least has the benefit of direct experience with resolving
labor-management conflict. I see nothing to be gained by inserting yet another outside party into this
mix. Time has shown that we all do best when our efforts are focused on improving the collective
bargaining relationship and our mutual capacity to resolve problems. A Republican American
President with traditional conservative views, Presiden; Richard M. Nixon, understood this when
he approved collective bargaining in the Postal Reorganization Act of 1970. His insight is equally

valid today.

To be sure, consistent with the overall goal of H.R. 22, we are interested in authorizing the
TUSPS to enter into new markets and to compete in them. Our union has, in fact, agreed to certain
"competitive" projects with respect to work that has been suntracted out. However, the price exacted
by the bill for allowing us to compete — price caps in the USPS’ major markets and yet another
rollback of the Private Express statutes — is too high. Based on this, and notwithstanding its many

constructive elements, we cannot support H.R. 22.

Mr. Chairman, that concludes our testimony. I would be pleased to answer any questions

you, or other members of the subcommittee, may have.
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Subeommitiee Follow-up Questions (HL.R. 22)

1. What is the connection and or similarity between price caps in the
tel ications industry and price caps in the Pestal Service?

There are few similarities. The telecommunications sector has been privately owned and operated
for over one hundred years. The Postal Service is not. Telecommunications labor unions are
permitted to strike; the APWU is not. Price caps were not legislated upon the telecommunications
industry, which permitted quick cessation and alteration of price cap regulation in some cases. There
is no consensus among experts in the telecommunications industry that price cap regulation has
performed better than other forms of regulation, or for that matter, than deregulation.

Unlike the telecommunications industry, the Postal Service is not a capital-intensive industry and
thus is not suitable for price cap regulation. Despite the difference in capital-intensity, of the seven
hundred local telecommunications carriers in the U.S., only 2 handful are price cap regulated. If price
caps do not work for most telephone companies, then how will they work for the labor-intensive
Postal Service?

These points are explained as follows:

Regulated Industries with Technical Change, Capital-Intensity and High Productivity Growth Are

Better Candidates for Pric S

The telecommunications sector has experienced strong productivity gains under both rate of return
and price cap regulation. This telecommunications preductivity growth has been fueled by technical
change. High capital-intensity and technological change has had major impact on the per unit cost
of production. For example, step-by-step switching was replaced by crossbar, electromagnetic and
digital systems. Analog systems, antiquated by the advent of computers, have been substituted by
digital technologies. Computer output, as measured by instructions per second, has increased
hundreds of times. With the right electronic equipment, the bandwidth of a single copper pair has
increased 100 times in the last decade. Now fiber optics is making copper obsolete in some markets,
as it did to microwave technologies in the 1980s. Technological enhancements, such as wave
division multiplexing, have increased existing capacity manyfold without increasing investment in
copper or fiber plant.

These enhancements have little impact on Postal Service costs, because these are not primary inputs
to Postal Service production. The Postal Service is very labor intensive, with labor accounting for
80% of input costs. So the ability of the Postal Service to take advantage of this technological change
is limited, as it is for most labor-intensive industries. This explains why labor-intensive industries
have lower gains in productivity than capital-intensive industries. It is the nature of production.
Therefore, the Postal Service is not a good candidate for price caps.
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Legislating Price Caps Did Not Occur in Telecommunications

The first notable use of price caps was in 1990, as a means to automate the regulation of AT&T’s
interstate toll services. Proponents of price caps predicted cost savings from reduced regulatory
surveillance; however, no regulatory savings have ever been observed. Just six years after it began,
the FCC ended AT&T’s price cap regulation. Its usefulness had disappeared quickly. It should be
noted that if price caps had been legislatively mandated upon AT&T, this early cessation of
regulation would not have occurred. The lesson to be learned from this is that legislating price caps
does not work. Regulatory flexibility is needed.

Price Cap Regulation Does Not Have Widespread Use In Telecommunications

In 1991, after AT&T, the FCC and state regulatory commissions imposed price cap regulation on
a few local exchange companies. Today, the FCC regulates little more than 1% of the local exchange
companies by price cap regulation. In the states, price cap regulation is used mostly for the large
regional/local phone companies, while many state commissions do not use price cap regulation at
all. We know of no small or rural telephone companies regulated by price caps. Therefore, while
price caps are used to regulate some local exchange services, their use is far from ubiquitous. The
lesson here is that, in many instances, regulatory commissions have chosen not to regulate by price
caps, even for very capital-intensive telecommunications firms.

Work Stoppages

Under price caps, profits increase in direct proportion to wage decreases. In telecommunications,
work stoppages are frequent, but for the Postal Service they are prohibited. If price caps are instituted
in the Postal Service, the added profit incentive and pressure to suppress wages will be met with no
countervailing force in collective bargaining. The result will expose postal workers to cuts by the
Postal Service in pursuit of profits. The collective bargaining process will be harmed, and the result
will be a transfer of income away from workers.

2. ‘Would you support a streamlined postal reform bill which would only address
pricing flexibility and give the Postal Service the authority to offer new products
in a more timely fashion?

Yes, because it is a step that introduces market reforms, permits more efficient cost-based pricing
and the introduction of innovative services — all of which increase consumer welfare. Reforms
should find ways for the Postal Service to become more successful and share that success with
employees and consumers. Success is not measured by cost — cost that could jeopardize services —
but from pricing flexibility to retain and grow revenues. This will lead to a win-win situation for
consumers, employees and management.

3. Should Congress have more of a public oversight role to assist the Postal Service
in better controlling costs and improve productivity?

Congress has, over the years, éxercised its oversight role appropriately. We see no need for greater
Congressional involvement.
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4. Do we need to pass H.R. 22 to effect pestal reform, or can we work within the
existing statute to bring about changes and improv ts in postal structure
and operations? If so, be more specific.

Improving under the existing structure is preferred to price caps. A compromise could be found in
the answer to question #2.

S. Currently, postal workers participate in the Federal Employees’ Health Benefits
Program (FEHBP) and in the Federal Civil Service Retirement Program. What
happens to postal workers’ health and retirement benefits under the Private
Corporation?

That would obviously be a matter for bargaining. However, using telecommunications as a guide,
deregulated separate companies provide reduced benefits to their employees. Management will
attempt to use a substitute workforce with lower pay, benefits and retirement — even if this sacrifices
quality of service — in order to maximize profits.

6. A recent AP poll stated that three-fourths of Americans believe the Postal
Service is doing an exceilent or good job. Will the general public, the “Aunt
Minnies” of the country, support H.R. 22? What’s in it for them? The AP poll
went on to say that the cost of stamps is too much. Any idea how much Aunt
Minnie will pay for postage under H.R. 227

As far as price caps are concerned, there’s nothing in it for Aunt Minnie. Assuming that the inflation
and productivity factors in the price cap are accurately set, which no one has demonstrated would
occur under the proposed bill, the price cap index is designed to produce nothing better than the
current system of regulation in terms of price change. Instead, the price cap creates incentives for
the Postal Service to cut corners on service and reduce labor costs — all of which creates profits.

If the inflation and productivity factors are not measured correctly, then gross inefficiencies can
occur by hurting employees or consumers.

7. If we were to enact H.R. 22 today, as currently written, how would postal jobs,
services and postage rates be impacted?

This was addressed in answers #5 and #6. As mentioned, if the price cap inflation and productivity
factors are representative of historical rates of change, consumer prices will be no better off under
current regulation versus price cap regulation. However, if the Postal Service profits from reducing
quality of service, then consumers will be worse off. If the Postal Service profits from cutting the
workforce or paying workers less, then workers are worse off. Therefore, while consumer prices
should change at a rate similar to historical trends, jobs and service quality will decrease under price
cap regulation.
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8. How will the Postal Service address collective bargaining and wage issues under
H.R. 22? How will collective bargaining be addressed under the Private Law
Corporation?

See answer #5 regarding price cap impacts on wages, benefits and retirement. As mentioned in
answer #1, profit incentives created by price caps will put labor at risk in terms of work force cuts
and meager wage treatment. Because postal workers, unlike telecommunications workers, do not
have the option to strike, labor does not have any leverage to offset management’s added profit
incentives. Therefore, collective bargaining will be hampered under price caps.

9. Ted Carrico, President of the National Association of Postmasters of the U.S.
expressed a deep concern about the direct appropriation for the PRC. He
believes that a.connection between Congress and the PRC is dangerous because
of the p ial for congressional “mis"/micro management of the Postal Service
and will serve as a new avenue for postal competitors to cripple the Postal
Service, Your reaction?

This is a legitimate concern. Obviously, the USPS will be harmed to the extent its operational and
bargaining decisions are driven by political pressure brought to bear by USPS competitors.

10.  Last month the GAO issned a report describing the major performance and
management challenges that need to be addressed if the Postal Service is to
sustain performance and remain competitive into the 21st Century. In what
ways can the Postal Service further reduce costs and what savings can be
realized from the ways you have mentioned?

edu 0
A reduction of outsourcing may be another area of cost improvement. Currently, the Postal Service
makes assumptions about the cost of outsourcing and compares this with the loaded cost of
providing the service in-house, There is no evidence that the outsourcing assumptions achieve the
contract prices for the outsourced service. In other words, in the end, the Postal Service may be
paying more for contract service than it assumed when making its decision to outsource.
Furthermore, including indirect costs when evaluating company-provided services means that
outsourcing will not result in the full savings to the Postal Service. Hence, this costing approach
" leads to wrong business decisions — higher costs and less benefit. The Postal Service should
reevaluate its outsourced services by using incremental methods, which exclude any joint or
common cost not directly associated with the service in question. We recommend the following:

> All outsourced services should be compared to in-house provision based on incremental
costs. This will provide for better business decisions. If wrong decisions were made, the
Postal Service should remedy this. This approach should be used in any future decisions as
well.
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> All outsourced services should compare actual cost performance to original estimates. This
will assure that costing methods are not built on assumptions that cannot be later realized.
Again, if wrong decisions were made, the Postal Service should remedy this.

niversal i ost Support

The most important cost problem for the Postal Service is the payment of subsidies to high cost
areas. We recommend that competitors and incumbents pay into a national fund that compensates
high cost areas, as occurs in state and federal telecommunications universal service funds. For
example, all players who want the business/package and overnight delivery services, since these low
cost services are better able to support high cost services, should pay into such a fund.

Today, the Postal Service provides the entire subsidy itself, making it more vulnerable to cream
skimming, Permitting cream-skimming works to undermine the universal service that “Aunt Minnie”
relies upon. Permitting pricing flexibility can address some of this. However, price caps and a private
corporation can lead to behaviors and actions that undermine universal service. Under price caps,
success is measured in profits and comes at the expense of employees and consumers.

Miscellaneous Cost Improvements
Reduce levels of management and supervision.

11, Can we in the Congress provide the Postal Service greater flexibility te set rates
and offer new products quickly, without the establishment of a new price cap
rate setting mechanism and the creation of a Private Law Corporation? If not,
why not? If so, how?

Only pricing flexibility will permit price competition; price caps will not. For some services, to the
degree that prices are slowly moved toward costs, economic benefits will increase and the Postal
Service will become more competitive. Retaining revenues and creating new revenue streams is
important to protecting the vitality of the Postal Service and universal service support. Pricing
flexibility can facilitate this.

12.  The Postal Service is grappling with labor-management issues, the challenges
on containing costs, the need to better protect revenues, the need to implement
reliable indicators of postal performance and risks from Y2K computer
problems. Can we expect the Postal Service to address all these very serious
matters and be subject to the type of postal reform envisioned in H.R. 22?

Pricing flexibility and the ability to introduce new, innovative products will permit the Postal Service
to retain and grow revenues, as well as stimulate consumer demand. This will breathe vitality into
the Postal Service and provide it with the means to meet these challenges.

On the other hand, price caps pose a number of risks because they will drive the Postal Service to
produce profits, by sacrificing quality.
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Mr. McHuGH. OK. Thanks. We have a vote under way, as you've
heard. We understand there will be that single vote and then more
discussion on other amendments. So if we could suspend, I apolo-
gize. And, hopefully, we can move over there and vote and come
back as quickly as possible. So if we could stand in adjournment
for just a few moments. And I apologize, gentlemen.

[Recess.]

Mr. McHUGH. Why don’t we, with the indulgence of the minority,
continue with the statements? Because, as I indicated earlier, and
as he did as well, the ranking member is in another committee
meeting and he is trying his best and doing very well in coming
back and forth. So if we could continue with the presentations, I
think we can expedite matters.

And with that, we are pleased to welcome President Vince
Sombrotto, the National Association of Letter Carriers. Vince, you
do not look like Vince Palladino in any shape or fashion, but we'’re
glad you're here and we look forward to your comments.

Mr. SOMBROTTO. It’s some good news if you think I'm Palladino.
I just gained a number of members and I'll improve their perform-
ances in the Postal Service. I thank you Chairman McHugh and
members of the subcommittee for the opportunity to discuss this
important piece of legislation. I'm Vincent R. Sombrotto, president,
National Association of Letter Carriers, AFL-CIO, and I’'m pleased
to be here representing some 310,000 members of the NALC.

A recent survey conducted by Pew Research Center for the peo-
ple and the press stated that the public gave the Postal Service an
89 percent favorability rating, higher than any other Federal agen-
cy. Another study by ICR of Media, PA, said that nearly three
fourths of Americans believe the Postal Service is doing an excel-
lent or good job. This is a tribute to the hardworking men and
women who make the system work on a daily basis.

As the public face of the Postal Service, letter carriers take great
pride in receiving such recognition for the outstanding service we
provide. While every American has come to rely on these vital serv-
ices, few understand the way the USPS operates. I can even re-
member a time, Mr. Chairman, when you yourself acknowledged
being surprised by the intricacies involved with timely and efficient
mail delivery. You are to be congratulated for dedicating yourself
to learning about the Postal Service and taking on this effort to en-
hance its performance through the introduction of H.R. 22, the
Postal Modernization Act of 1999.

As the members of the subcommittee are well aware, the funda-
mental principle which guides the USPS is universal service at uni-
form rates. This means that Postal Service employees must con-
tinue to provide normal 6-day delivery to all addresses at the same
reasonable rate. The public demands nothing less, and the NALC
believes that any proposed postal reform must fit into that frame-
work.

Rather than taking time today to go through the bill section by
section, I'd like to focus on a few key points which are critical for
meaningful postal reform. We are encouraged by some of the
changes that have been made in H.R. 22 since its introduction.
Chief among those is the elimination of the mailbox demonstration
program proposed in the original draft of the bill.
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As you know, the relationship between letter carriers and the
public they serve is one of trust and security. Some of our competi-
tors would like nothing more than to destroy that trust, sacrificing
a public service in the name of profits. We view that removing of
the mailbox demonstration program from the bill as an acknowl-
edgement of the desire to maintain the high level service and pro-
fessionalism the American people have come to expect from letter
carriers.

We are pleased with Congressman Gilman’s efforts to ensure
that the proposed Postal Regulatory Commission envisioned in the
bill will not undermine the collective bargaining process. The lan-
guage discourages the new commission from using its expanded au-
thority to interfere with matters best left up to labor and manage-
ment representatives. We applaud this suggestion and encourage
its adoption with the full force of law and not just the sense of the
Congress.

Also, I'd like to thank Congressman Fattah for his proposal
which would create a labor seat on the Postal Board of Directors
as created in H.R. 22. Since its inception in 1971, 50 individuals
have served on the Postal Board of Governors. Members of the
business community, former congressional staff, and even dentists
have served on the Board, but not one person has come from the
ranks of organized labor. Mr. Chairman, there are hundreds of
thousand of union employees within the USPS.

Sound business practice would dictate that someone serve on the
Board who understands the challenges facing these hardworking
employees. I know there are Members of the Congress who have le-
gitimate concerns over reserving specific seats on the Board. At the
same time, I thank the subcommittee for acknowledging the in-
equity that has existed for all these years.

I am aware that the Postal Service is proposing a number of
changes to H.R. 22. We have recently received some of these pro-
posed measures and are working so that we may fully understand
their impact. Given their far reaching scope, it would be imprudent
for the NALC to express a position on them at this time. We take
these proposed changes as well intended, and are eagerly awaiting
the reaction of the mailers, other customers and competitors.

While most of the groups paying attention to this bill have the
public’s best interests at heart, we at the NALC are concerned with
some competitors of the Postal Service who are trying, at all costs,
to break the Postal Service’s mandate of universal service. It is im-
perative that H.R. 22 not become a vehicle for their self-serving at-
tempts to weaken the Postal Service. Such an effort would under-
mine the constructive spirit which has characterized the healthy
debate surrounding H.R. 22.

As you are well aware, Mr. Chairman, there have been questions
raised recently about authority over the Universal Postal Union,
much of which was initiated during appropriations process. An ap-
parent compromise was satisfactorily reached. I think it’s fair to
say all sides gave a little in order to reach that point.

My concern is not over a good faith debate about proper policy
and objects, instead, I would suggest these issues be considered
and brought up using the normal legislation process. I am con-
vinced that if we had worked through the committees of proper ju-
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risdiction with the necessary background on the subject matter, not
only would we have been able to reach a faster resolution, but
probably would have avoided 2 years of rancor and disagreement.

I want to be very clear with the members of the subcommittee.
Despite the misinformation being spread by Postal competitors,
competition within the mailing market is fierce. Private companies
are free to charge different rates for delivery to different addresses
or, in the alternative, they may choose to provide no service at all.

In addition to taking on the Postal Service’s business inter-
nationally, some of our competitors have stepped up their attacks
on profitable enterprises such as priority mail, a product on which
millions of Americans depend on a daily basis. The revenue gen-
erated by such products helps us maintain universal service. At
best, the tactics used by these companies refuses to acknowledge
this necessity. At worst, they simply don’t care. Without this
stream of revenue, the Postal Service will not be able to meet with
your constituents’ demand for service.

Given my years of dealing with the Postal Service and their
many issues, I appreciate the difficulty of trying to pass a postal
reform bill through the Congress. There are a number of organiza-
tions seeking to place their imprint on this bill. Chairman McHugh,
you and your staff have been accessible and open-minded in taking
on this monumental project.

As you were recently quoted by the Associated Press, “The per-
son who brings the mail is almost a member of the family who visit
each and every day.” We want to continue that relationship and
dedicated service. On behalf of the National Association of Letter
Carriers, I'd like to thank you for your tireless efforts to improve
the public service provided by the Postal Service. As this bill pro-
gresses and continues to take shape, we look forward to working
with you.

Mr. McHuGH. Thank you, Vince, I appreciate your comments.
And more to the point, I appreciate you and George Gould, and
everybody’s efforts to make this a better bill.

[The prepared statement of Mr. Sombrotto follows:]
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Thank you Chairman McHugh and Members of the Subcommittee for the
opportunity to discuss this important piece of legisiation. | am Vincent R. Sombrotto,
President of the National Association of Letter Carriers, and | am pleased to be here
representing the 310,000 members of the NALC.

A recent survey conducted by the Pew Research Center for the People and the
Press stated that the public gave the Postal Service an 89% favorability rating, higher
than any other federal agency. Another study by ICR of Media, PA said that nearly
thres fourths of Americans believe the Postal Service is doing an exceilent or good job.
This is a tribute to the hardworking men and women who make the system work on a
daily basis. As the public face of the Postai Service, letter carriers take great pride in
receiving such recognition for the outstanding service we provide. While every
American has come to rely on these vital services, few understand the way the USPS
operates. | can even remember a time, Mr. Chairman, when you yourself
acknowledged being surprised by the intricacies invoived with timely and efficient maii
delivery. You are to be congratulated for dedicating yourself to learning about the
Postal Service and taking on this effort to enhance its performance through the
introduction of H.R. 22, the “Postal Modermization Act of 1999.”

As the Members of the Subcommittee are well aware, the fundamental principle
which guides the USPS is universal service at uniform rates. This means that Postal
employees must continue to provide normai six-day delivery to all addresses at the
same reasonable rate. The public demands nothing less, and the NALC believes that
any proposed Postal Reform must fit into that frame-work.
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Rather than taking time today to go through the bill section by section, I'd like to
focus on a few key points which are critical for meaningful Postal Reform, We are
encouraged by some of the changes that have been made in H.R. 22 since its
introduction. Chief among those is the elimination of the “Mailbox Demonstration
Project” proposed in the originai draft of the bill. As you know, the relationship between
letter carriers and the public they serve is one of trust and security. Some of our
competitors would like nothing more than to destroy that trust, sacrificing a public
service in the name of profits. We view the removing of the “Mailbox Demonstration
Project” from the bill as an acknowledgment of the desire to maintain the high level of
service and professionalism the American people have come to expect from letter

carriers.

We are pleased with Congressman Gilman's efforts to ensure that the proposed
Postal Regulatory Commission envisioned in the bill will not undermine the collective
bargaining process. This language discourages the new commission from using its
expanded authority to interfere with matters best left up to labor and management
représentatives. We applaud this suggestion and encourage its adoption with the full

force of law and not just the “sense of the Congress.”

Also, I'd like to thank Congressman Fattah for his proposal which would create a
labor seat on the Postal Board of Directors as created in HR 22. Since its inception in
1971, 50 individuals have served on the Postal Board of Governors. Members of the
business community, former Congressional staff and even dentists have served on the
Board, but not one person has come from the ranks of organized labor. Mr. Chairman,
there are hundreds of thousands of union employees within the USPS. Sound
business practice would dictate that someone serve on the board who understands the
challenges facing these hardworking employess. | know there are Members of
Congress who have legitimate concerns over reserving specific seats on the Board At
the same time, | thank the Subcommittee for acknowledging the inequity that has
existed for ali these years.
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| am aware that the Postal Service is proposing a number of changes to HR 22.
We have recently received some of these proposed measures and are working so that
we may fully understand their impact. Given their far reaching scope it would be
imprudent for the NALC to express a position on them at this time. We take these
proposed changes as well intended, and are eagerly awaiting the reaction of the
mailers, other customers and competitors.

While most of the groups paying aftention to this bill have the public’s best
interests at heart, we at the NALC are concerned with some competitors of the Postal
Service who are trying — at all costs — to break the Postal Service’s mandate of
universal service. It is imperative that HR 22 not become a venhicle for their seif-serving
attempts to weaken the Postal Service. Such an effort would undermine the
constructive spirit which has characterized the healthy debate surrounding HR 22.

As you are well aware Mr. Chairman, there have been questions raised recently
about authority over the Universal Postal Union — much of which was initiated during
the Appropriations process. An apparent compromise was satisfactorily reached. |
think it's fair to say all sides gave a little in order to reach that point. My concern is not
over a good faith debate about proper policy and objectives. Instead, ! would suggest
these issues be considered and brought up using the normal legislative process. |am
convinced that if we had worked through the committees of proper jurisdiction with the
necessary background on the subject-matter, not only would we have been able to
reach a faster resolution, but probably would have avoided two years of rancor and
disagreement.

I want to be very clear with the Members of the Subcommittee. Despite the
misinformation being spread by Postal competitors, compaetition within the mailing
market is fierce. Private companies are free to charge different rates for delivery to
different addresses. Or, in the alternative, they may choose to provide no service at all.
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In addition to taking on the Postal Service's business internationally, some of our
competitors have stepped up their attacks on profitable enterprises such as Priority
Mail -- a product on which millions of Americans depend on a daily basis. The revenue
generated by such products helps us maintain universal service. At best, the tactics
used by these companies refuses to acknowledge this necessity. At worst, they simply
don't care. Without this stream of revenue, the Postal Service will not be able meet

with the your constituents’ demand for service.

Given my years of dealing with the Postal Service and their many issues, |
appreciate the difficulty of trying to pass a Postal Reform bill through the Congress.
There are a number of organizations seeking to place their imprint on this bill.
Chairman McHugh, you and your staff have been accessible and open-minded in
taking on this monumental project. As.you were recently quoted by the Associated
Press “the person who brings the mail is aimost a member of the family who visits each
and every day.” We want to continue that relationship and dedicated service. On
behalf of the National Association of Letter Carriers, 'd like to thank you for your
tireléss efforts to improve public service provided by the Postal Service. As this bill
progresses and continues to take shape, we ook forward to working with you.
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Questions
Panel Four - Postal Labor Unions

Q. What is the connection and or similarity between price caps in the
telecommunications industry and price caps in the postal service?

Q. Would you support a streamlined postal reform bill which would
only address pricing flexibility and give the postal service the authority
to offer new products in a more timely fashion?

Q. Should Congress provide more of a public oversight role to assist
the postal in better controlling costs and imaprove productivity?

Q. Do we need to pass H.R. 22 {o effect postal reform or can we work
within the existing statute to bring about changes and improvements in
postal structure and operations, If so, be more specific.

Q. Currently, postal workers participate in the Federal Employees’
Health Benefits Program (FEHBP) and in the Federal Civil Service
Retirement program. What happens to postal worker’s health and’
retirement benefits under the Private Law Corporation?

Q. A recent AP poll stated that three-fourths of Americans believe the
postal service is doing an excellent or good job. Will the general public,
the “Aunt Minnies” of the country support H.R.22? What’s in it for
them?

The AP poll went on to say that the cost of stamps is too much.
Any idea how much Aunt Minnie will pay for postage under H.R. 22?
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Q. If we were to enact H.R. 22 today, as currently written, how would
postal jobs, services and postage rates be impacted?

Q. How will the postal service address collective bargaining and
wage issues under H.R.22? How will collective bargaining be
addressed under the Private Law Corporation?

Q. Ted Carrico, President of the National Association

of Postmasters of the U.S. expressed a deep concern about the direct
appropriation for the PRC. He believes that a connection between
Congress and the PRC is dangerous because of the potential for
congressional “mis” micro management of the postal service and will
serve as a new avenue for postal competitors to cripple the postal
service. Your reaction?

(). Last month the GAQ issued a report describing the major
performance and management challenges that need to be addressed if
the postal service is to sustain performance and remain competitive into
the 21st Century.

In what ways can the postal service further reduce costs and what
savings can be realized from the ways you have mentioned?

Q. Can we in the Congress provide the postal service greater
flexibility to set rates and offer new products quickly, without the
establishment of a new price cap rate setting mechanism and the
creation of a Private Law Corporation? If not, why not? If so, how?

Q. The postal service is grappling with labor-management issues, the
challenges on containing costs, the need to beiter protect revenues, the
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need to implement reliable indicators of postal performance and risks
from Y2K computer problems. Can we expect the postal service to

address all these very serious matters and be subject to the type of postal
reform envisioned in H.R.22?
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Testimony of
Vincent R. Sombrotto, President
National Association of Letter Carriers
in Response to Questions from
House Subcommittee on the Postal Service

The similarities between the telecom and postal industries are limited. Though
both are “network” industries, the telecom industry is capital intensive and is in
the process of a technological revolution. The postal sector, on the other hand,
is labor intensive and involves more mature technologies. Thus, while one can
expect higher than average productivity growth in the telecom sector, the
productivity gains to be achieved in the postal sector are more likely to be near
the average growth in the overall economy. This crucial difference should be
reflected in the structure of any price cap system.

Since the CPl embodies average productivity growth in the economy, a simple
price cap based on the CPI with no adjustment factor may be appropriate for the
Postal Service while an adjustment factor might be more appropriate for the
telecom sector. If there is an adjustment factor for a postal price cap regime, it
should be “hard-wired” if possible: For example, the adjustment factor X in a
"CPI minus X" price cap might be defined as the difference between USPS Total
Factor Productivity and Multi-Factor Productivity in the nonfarm business sector
of the economy.

The NALC supports efforts to give the Postal Service increased pricing and
product flexibility. This wouid enhance the choices available to both individual
and corporate customers in the marketplace. We believe that this is generally
advantageous not only to postal employees, but to the American public as a
whole.

The NALC believes that the current level of Congressional oversight of the
USPS is appropriate. As the representative of 240,000 active letter carriers, |
would have grave concerns about the implications that increased oversight
would have on the collective bargaining process. In addition, while Chairman
McHugh has a keen understanding of the Postal Service and its operations, it
would may be unreasonable to expect too many Members of Congress to have
the necessary background and understanding or time to exercise effective
oversight of the USPS.

The strength of H.R. 22 is that it is a comprehensive package. As we have seen
in recent years, piece-meal reform going around the committee of proper
jurisdiction and background — specifically, using the appropriations process for
change — creates more chaos than sound decision-making.



10.

279

In order for postal reform to work for postal employees, we must preserve the
sanctity of the collective bargaining process — whether the employees are part
of the USPS as we currently know it or a private law corporation. If there is a
private law company, the reform bill should permit workers employed by it to opt
into participation in FEHBP, FERS and other federal benefit programs —
subject, of course, to the collective bargaining process. However, in such a
corporation, employees — through their unions — should be free to negotiate
alternative benefit programs, as is the current law.

The support of the “Aunt Minnies” rests on whether the Postal Service can
continue to provide the service they have come to expect at affordable prices.
USPS needs the opportunity to offer new services and replace revenues lost to
electronic diversion with new revenues from new services. Absent these new
services, the ability of the Postal Service to deliver universal service at
affordable rates may be challenged. This would be unacceptable, not only to
Aunt Minnie, but also to commercial customers and to the employees of the
postal service that bring them their mail.

Given the number of-variables involved, it is impossible to predict the impact
H.R. 22 would have on postal jobs, services and postage rates. It may be that
the increased commercial freedoms and pricing flexibility will enable the USPS
to enhance service which would both hold down rates and possibly create more
jobs. However, if the price cap is too restrictive (i.e., if the PRC adopts too
onerous an adjustment factor) rates could be held down, but the level of service
might be reduced and jobs might have to be cut.

At this time, it would not be appropriate to comment on how the USPS would
address collective bargaining issues. We appreciate Congressman Gilman's
efforts to ensure that the PRC not interfere with collective bargaining, and further
hope that the current language can be strengthened to give it the full weight of
law.

The NALC would expect the same collective bargaining rights for workers
employed by the private law corporation that they presently enjoy with the USPS.

This question again emphasizes how important it is that any postal reform
happen through the appropriate committee and not through the appropriations
process. In addition, as we have seen in the recent past, the absence of such
an appropriation has not precluded such attempts at micro-management by
some Members of Congress.

An entity of the size and scope of the postal service cannot expect to reduce
costs without engaging in partnerships with labor organizations. Any increased
productivity in such a labor intensive business necessarily requires the
cooperation of front-line workers. Therefore, the NALC would respectfully
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request that such attempts at increasing performance be addressed at the
bargaining table.

The existing rate setting process has effectively resulted in a cap on rates.
Since recrganization, rates have generally gone up with the Consumer Price
Index. We also believe that allowing volume discounts and negotiated service
agreements would place downward pressure on rates through increased
revenue.

It seems that this is a question that the Postal Service is in the best position to
answer. However, given the number of proposed amendments to H.R. 22 that
they have submitted, they do not appear to be concerned about simultaneously
dealing with postal reform and the other challenges they currently face.
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Mr. McHuGH. With that, we will now turn to President Quinn,
the president of the National Postal Mail Handlers Union. Wel-
come, sir, good to see you again. We look forward to your com-
ments.

Mr. QUINN. Good to see you, Mr. Chairman. Thank you again,
and to the distinguished members of the subcommittee, I'm Billy
Quinn. I'm the national president of the National Postal Mail Han-
dlers Union. On behalf of the more than 50,000 mail handler union
members employed by the Postal Service, I appreciate the oppor-
tunity to testify about postal reform and H.R. 22, the Postal Mod-
ernization Act of 1999.

Our approach to postal reform is relatively simple because it is
motivated by two fundamental principles. First, as we stated in our
joint statement with the letter carrier unions last year, if it is to
be enacted at all, postal reform must maintain and indeed enhance
the operations of the Postal Service.

By this we mean that the key ingredient to any type of postal
legislation is to protect the ability of the Postal Service to provide
universal service to the mailing public. Postal employees must con-
tinue to process and deliver letters and packages to every one,
every where, every day. This universal service has to be main-
tained at affordable rates, but these rates must be sufficient to pro-
tect and support the infrastructure that universal service requires
and to provide postal employees with a decent and fair standard
of living. We understand that this subcommittee agrees with the
fundamental goal of universal service, and we commend your
painstaking efforts to ensure that any reform legislation furthers
this goal.

Second, and equally fundamental, we also strongly believe that
Congress should not impede upon the often complex relationship
between the Postal Service and its employees. This relationship,
though at times difficult if not contentious, is best carried out with-
in the framework of collective bargaining. The collective bargaining
process should be treated as sacred, and should not be adversely
affected either intentionally or inadvertently by enactment of post-
al reform.

Indeed, as you may know, the Postal Service and the National
Postal Mail Handlers Union just recently signed a new 2 year col-
lective bargaining agreement, demonstrating once again that face-
to-face negotiations can and should be the means for resolving
labor disputes.

In simple terms, this means that any reform legislation should
not allow or encourage interference in Postal labor relationships,
either directly from Congress through the statute itself, or less di-
rectly through the Postal Rate Commission, or the Postal Regu-
latory Commission, or some other legislatively imposed party.

On another more complex level, this means that the collective
bargaining process must be allowed to function without artificially
imposed constraints such as price caps that effectively become
wage caps. The bargaining process must be allowed to set wages
and benefits. And the Postal Service must realize it needs to pay
for its labor costs through appropriate postal rates. These two fun-
damental principles dictate our approach to postal reform.
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We therefore support legislative efforts to truncate the overly
cumbersome ratemaking process and generally support the pricing
flexibility sought by the Postal Service. With equal vigor we oppose
any legislative reform that effectively would limit that pricing flexi-
bility with an unfair and unreasonable cap on rates. If fair and de-
cent wages require an increase in postal rates, then the Postal
Service must be allowed to raise its rates without jumping through
the overly cumbersome hoops that exist under the current PRA.

Two additional points deserve mention. First, the NPMHU gen-
erally supports the amendments adopted by the subcommittee last
September, especially those that would add a labor representative
to the Board of Governors, provide re-employment assistance if any
Postal workers are displaced by automation or privatization, and to
prevent any reform legislation from adversely affecting employee or
union rights.

Finally, I would be remiss if on the record I did not alert the sub-
committee to a lurking danger that is known by everyone in this
room, but that few are willing to acknowledge openly. Namely that
the driving force behind particular provisions of H.R. 22 should be
the public interest and not the interests of certain large profit-driv-
en corporations such as Federal Express or the United Parcel Serv-
ice.

For more than 200 years the Postal Service and its employees
have served the Nation by ensuring universal service of postal com-
munications at reasonable rates. Postal reform that puts the Postal
Service or its employees at risk does not serve the public interest,
but rather will be remembered only as legislation that destroys one
of the unique aspects of the American experience.

Thus, the primary factor in your consideration of H.R. 22, during
the coming weeks and months, must be the interests of the public
in maintaining the strength and viability of Postal Service and its
800,000 employees. I dare say, even if others are hesitant to say
so publicly, that Federal Express of FedEx, UPS, and other com-
petitors of the Postal Service are motivated by other factors.

I know the members of this subcommittee recognize this reality.
We look forward to continuing to work with the subcommittee and
its staff during the next few months to ensure that H.R. 22, if re-
ported out of committee, is legislation that the NPMHU can sup-
port. Thank you for the chance to testify today. I would be happy
to answer any questions that you may have.

Mr. McHUGH. Thank you very much, Billy, I appreciate it. And
to you, as well, thanks on behalf of all the subcommittee for your
efforts and untiring work to try to have this bill better reflect the
interests of your members.

[The prepared statement of Mr. Quinn follows:]
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Mr. Chairman and Distinguished Members of the Subcommittee. I am Billy Quinn,
National President of the National Postal Mail Handlers Union. On behalf of more than 50,000
mail handler union members employed by the U.S. Postal Service, I appreciate the opportunity to
testify about postal reform and H.R. 22, the Postal Modernization Act of 1999,

Our approach to postal reform is relatively simple, because it is motivated by two
fundamental principles. First, as we stated in our joint statement with the letter carrier unions
last year, if it is to be enacted at all, postal reform must maintain, and indeed enhance, the
operations of the Postal Service. By this we mean that the key ingredient to any type of postal
legislation is to protect the ability of the Postal Service to provide universal service to the
mailing public. Postal employees must continue to process and deliver letters and packages to
everyone, everywhere, everyday. This universal service has to be maintained at affordable rates,

but these rates must be sufficient to protect and support the infrastructure that universal service
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requires and to provide postal employees with a decent and fair standard of living. We
understand that this Subcommittee agrees with the fundamental goal of universal service, and we

commend your painstaking efforts to ensure that any reform legislation furthers this goal.

Second, and equatly fundamental, we also strongly believe that Congress should not
impede upon the often complex relationship between the Postal Service and its employees. This
. relatibnshjp, though at times difficult if not contentious, is best carried out within the framework
of collective bargaining, The collective bargaining process should be treated as sacred, and
should not be adversely affected, either intentionally or inadvertently, by enactment of postal
reform. Indeed, as you may know, the Postal Service and the National Postal Mail Handlers
Union just recently signed a new, two-year collective bargaining agreement, demonstrating once

again that face-to-face negotiations can and should be the means for resolving labor disputes.

In simple terms, this means that any reform legislation should not allow or encourage
interference in postal labor relations, either directly from Congress through the statute itself., or
less directly through the Postal Rate Commission or the Postal Regulatory Commission or some
other legislatively imposed body. On another, more complex level, this means that the collective
bargaining process must be allowed to function without artificially imposed constraints, such as
price caps that effectively become wage caps. The bargaining process must be allowed to set
wages and benefits, and the Postal Service must be allowed to pay for its labor costs through

appropriate postal rates.

These two- fundamental principles dictate our approach to postal reform. We therefore
support legislative efforts to truncate the overly cumbersome rate-making process, and generally
support the pricing flexibility sought by the Postal Service. With equal vigor, we oppose any
legislative reform that effectively would limit that pricing flexibility with an unfair and
unreasonable cap on rates. If fair and decent wages require an increase in postal rates, then the
Postal Service must be allowed to raise its rates without jumping through the overly cumbersome

hoops that exist under the current PRA.
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Two additional points deserve mention. First, the NPMHU generally supports the
amendments adopted by the Subcommittee last September, especially those that would add a
labor representative to the Board of Governors; provide reemployment assistance if any postal
workers are displaced by automation or privatization; and prevent any reform legislation from

adversely affecting employee or union rights.

Finally, I would be remiss if, on the record, I did not alert the Subcommittee to a lurking
danger that is known by everyone in this room, but that few are willing to acknowledge openty —
namely, that the driving force behind particular provisions of H.R. 22 should be the public
interest, and not the interest of certain, large, profit-driven corporations such as Federal Express
or the United Parcel Service. For more than two hundred years, the Postal Service and its
employees have served the Nation by ensuring universal service of postal communications at
reasonable rates. Postal reform that puts the Postal Service or its employees at risk does not
serve the public interest, but rather will be remembered only as legislation that destroys one of
the unique aspects of the American experience. Thus, the primary factor in your consideration of
H.R. 22 during the coming weeks and months must be the interest of the public in maintaining
the strength and viability of the Postal Service and its 800,000 employees. I dare say, even if
others are hesitant to say so publicly, that FedEx, UPS, and other competitors of the Postal
Service are motivated by other factors. I know the Members of this Subcommittee recognize this

reality.

We look forward to continuing to work with the Subcommittee and its staff during the
next few months to ensure that H.R. 22, if reported out of committee, is legislation that the
NPMHU can support.

Thank you for the chance to testify today. I would be happy to answer any questions you

may have.
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Mr. McHUGH. Last, certainly not least, the president of the Na-
tional Rural Letter Carriers Association, Steve Smith. Mr. Presi-
dent, good to see you. Thanks for being with us. And the floor is
yours, sir.

Mr. SMmiTH. Thank you, sir, and thank you for the opportunity.
Good afternoon, Mr. Chairman and members of the committee. I
am Steve Smith, president of the 97,000 member National Rural
Letter Carriers Association. Most rural carriers drive their own ve-
hicles while serving as a post office on wheels. Daily, we travel
more than 3 million miles to 27.4 million delivery points on some
63,000 rural routes across the United States.

Chairman McHugh, in response to changing competition, expand-
ing alternatives to the Postal Service, and postal officials’ requests,
you began to examine the regulatory framework imposed by that
legislation. You conducted comprehensive hearings, you held end-
less private meetings with all organized groups concerned and af-
fected by reform legislation. You even utilized the Internet.

You and your staff have crafted a comprehensive proposal for
change in the Postal universe. In the process of arriving at a pro-
posal, you have been thoughtful, open and creative. This is why the
NRLCA will remain supportive of your efforts to enact comprehen-
sive reform capable of carrying the Postal Service into the 21st cen-
tury. We remain cautiously optimistic pending proposed amend-
ments and the natural ebbs and flows of the legislative process in
both chambers and conference committee.

We hope our competitors learn the U.S. Postal Service is not the
principle reason for their market share decline. The Postal Service
did not cause the UPS strike, or business loss in Europe as the re-
sult of European postal competition, referring to the Wall Street
Journal article on January 18, 1999.

The Postal Service has merely 6 percent of the parcel post busi-
ness. Our competitors further cite the proposition that USPS does
not pay for tags nor taxes on vehicles. When this accusation is
made, they omit the fact that most rural carriers use their own ve-
hicles to deliver the mail. Rural carriers certainly do buy tags and
pay all appropriate State and local taxes on their vehicles.

NRLCA has always remained somewhat skeptical of the separate
accounting concept for the competitive products. We simply do not
see how dividing the competitive and non-competitive products for
accounting purposes is done easily; 54 percent of rural letter car-
riers work out of post offices with one or two rural routes; 82 per-
cent of rural letter carriers work out of one to five route post of-
fices. Every day we carry both types of mail in varying volumes.
In those offices there is no alternative to rural carriers delivering
all types of mail. How can one accomplish separate accounting of
personnel and vehicles.

The proposed legislation would allow the USPS to form a private
law corporation for non-postal products and engage in strategic alli-
ances in or with private companies. The Postal Service has en-
hanced your concept with its proposed amendments by suggesting
this corporation should issue stock. However, once stockholders are
involved, the obligation of the company would shift to satisfying the
shareholders. NRLCA believes that those shareholders wouldn’t be



288

very interested in sharing profits with the competitive and monop-
oly side of the ledger.

Additionally, let us look at a few examples of USPS attempts at
non-traditional business products such as caps, mugs, ties, t-shirts,
auto flyers and mailing on-line. Each enterprise prompted small
business owners to appeal to their congressional Representatives to
stop the Postal Service from selling these goods. NRLCA suspects
that even after postal reform there will be continuing congressional
oversight of the USPS.

In the final analysis, the public and its elected representatives
are going to demand that the U.S. Postal Service stick to the basic
public policy mandate of serving the public by collecting and deliv-
ering mail every where, to every one, every day. Mr. Chairman,
and members of the committee, thank you.

[The prepared statement of Mr. Smith follows:]
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Good Afternoon Mr. Chairman and Members of the Committee. | am Steve Smith
President of the 97,000 member National Rurai Letter Carriers' Association. Most
rural letter carriers drive their own vehicles while serving as a post office on
wheels. Daily, we travel more than 3 million miles to 27.4 million delivery points
on 63,000 rural routes across the United States.

Background

In the late 1960’s the old Post Office Department was in crisis, huge amounts of
mail weren’t being delivered. Action by Presidents of two different political parties
resulted in the Postal Reorganization Act of 1971 and for 25 years the PRA
framework has served the mailing public, mailers and the country well.

Chairman McHugh, in response to changing competition, expanding alternatives
to the Postal Service, and postal officials’ requests, you began to examine the
regulatory framework imposed by that legislation. You conducted comprehensive
hearings. You held endless private meetings with all organized groups concerned
and affected by reform legislation. You even utilized the Internet. You and your
staff have crafted a comprehensive proposal for change in the postal universe. in
the process of arriving at a proposal you have been thoughtful, open and
creative. That is why the NRLCA will remain supportive of your efforts to enact
comprehensive reform capable of carrying the Postal Service into the 21%
century. We remain cautiously optimistic, pending proposed amendments, and
the natural ebbs and flows of the legislative process in both chambers and
conference committee.

The Postal Service is the only delivery organization whose mission is to go to
everyone, everywhere, everyday. USPS currently has an obligation to provide
universal service at uniform prices. That is our public service obligation. it is a
fact. It is not refutable. What is being questioned is whether the Postal Service
uses money from the monopoly to subsidize competitive or non-postal products.
We strongly believe it does not.

Our Competitors

NRLCA would like to make several suggestions to our competitors. When a
compromise is made, stick to it. All parties agreed to the legislative language
affecting representation at the Universal Postal Union. It was a shame that an
issue of bureau placement within the State Department had to be elevated to the
level of the Office of Secretary of State.
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We hope our competitors learn the US Postal Service is not the principal reason
for their market share decline. The Postal Service did not cause the UPS strike
or business lost in Europe as a result of European postal competition, referring to
the Wall Street Journal article on January 18, 1859. The Postal Service has
merely 6% of the parcel post business.

Our competitors further cite the proposition that USPS does not pay for tags or
taxes on vehicles. When this accusation is made, they omit the fact that most
rural letter carriers use their own vehicles to deliver the mail.- Rural carriers
certainly do buy tags and pay all appropriate state and local taxes on their
vehicles.

Firewall Accounting

NRLCA has always remained somewhat skeptical of the separate accounting
concept for the competitive products. We simply do not see how dividing the
competitive and non-competitive products for accounting purposes is done
easily. 54% of rural letter carriers work out of Post Offices with one or two rural
routes. 82% of rural letter carriers work out of 1 to § route post offices. Every day
we carry both types of mail in varying volumes. In those offices there is no -
alternative to rural carriers delivering all types of mail. How can one accomplish
separate accounting of personnel and vehicles?

Private Law Corporation

The proposed legislation would allow the USPS to form a private law corporation
for non-postal products and engage in strategic alfiances in or with private
companies. The Postal Service has enhanced your concept with its proposed
amendments by suggesting this corporation could issue stock. However, once
stockholders are involved, the obligation of the company would shift to satisfying
those shareholders. NRLCA believes that those shareholders wouldn't be very
interested in sharing profits with the competitive and monopoly side of the ledger.

Additionally, let us logk at a few examples of USPS attempts at non-traditional
business products such as caps, mugs, ties, t-shits, auto fliers, and mailing
online. Each enterprise prompted small business owners to appeal to their
congressional representatives to stop the Postal Service from selling these
goods. NRLCA suspects that even after postal reform, there will be continuing
congressional oversight of the USPS.

In the final analysis, the public and its elected representatives are going to
demand that the USPS stick to the basic public policy mandate of serving the
public by collecting and delivering mail everywhere, to everyone, everyday.

Mr. Chairman and Members of the Committee, thank you.



292

Mr. McHUGH. Thank you, President Smith. And to you and your
membership a great appreciation for your very constructive and
positive role. As with the management associations it’s obviously
very clear to me and everyone on this subcommittee, that all of you
bring a very fierce loyalty for your membership. That’s not just un-
derstandable, it’s the right thing. Your members are collectively
very, very well served.

As you know, President Sombrotto, and Smith, and Quinn, you
chose to stay involved and be at the table, and I thank you for that.
President Biller chose a different tact. I wished he hadn’t. Not so
much that it would have helped or hurt him personally, but rather
I think their presence at the table would have been enormously
beneficial to us and to our work product.

However, even at that, as President Biller said, Moe said in his
opening comments, we are very well aware of the concerns and the
objections to the bill that you have. So you have certainly rep-
resented your membership well in that regard, as well. There prob-
ably is no other part of this process that has been amended more
times than that with respect to employee relations.

In spite of the pledge that I took very early on in this process,
that we were not intending in this bill to in any way negotiate or
to settle any of the management-labor differences, we have still
time and time again tried to respond to the very legitimate con-
cerns that in the main you people brought to us.

President Quinn mentioned the amendments that the ranking
member and others through the last mark-up brought with respect
to adding a member of labor to the Board of Governors, with re-
spect to doing legislative language that would try to ensure that
whatever happens does not have an adverse impact on the Postal
employees.

We, as well, have tried to build in H.R. 22 a number of changes
that Vince Sombrotto and others have mentioned with respect to
eliminating the mailbox test because of the concerns that you ex-
pressed.

We have put in language that very clearly, I think, says that, No.
1, the Postal Rate Commission has no authority, no role in the col-
lective bargaining process, that none of its deliberations can or
should have any impact on that process. And, No. 2, to provide a
very specific provision in the bill to ensure that the PRC can actu-
ally grant to the Postal Service additional pass-throughs above
CPI, where there are the kinds of expenses beyond the cap that a
union contract might indeed produce. So those are the kinds of
things, the issues that you brought to us, and we tried to address
those. As President Smith said, we expect that process will con-
tinue. We look forward to your additional comments and input. I'd
invite Moe Biller back to at least talk to us, as that process goes
forward. The door is open at any time in that regard.

But let me just make a couple of comments about wages, and
about union contracts and collective bargaining, because it is im-
portant. The economist that President Biller’s union has engaged,
Dr. Popkin, has presented testimony to the subcommittee on this
issue. It’s been reflected in a variety of ways since then. And I don’t
want to repeat myself.
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But, again, if we can go back to the specific language that talks
about how nothing in the rate caps is intended in any way to affect
the collective bargaining process, that, again, there is a direct pro-
vision for an additional pass-through on rates above CPI where the
union contracts do become an added cost driver, I think it’s impor-
tant to point out a couple of things, and this point has been raised
by some of you at the table as a source of pride, and understand-
ably.

The fact of the matter is, when we close the text books on the
economic discussions and theory, as interesting as they are, the ex-
perience of Postal employees is clear and it’s undeniable. Your
wages have not kept pace with CPI. So even if CPI and the wage
cap were a hard ceiling, which I again argue they are not, but even
if they were, had your contracts reflected CPI, your members would
be earning more money than they are right now, No. 1.

No. 2, as you know, one of the things we wanted most to change
was to institute a bonus system that brings the people into the
benefit package that, in my opinion, do the lion’s share of the work,
your members. Right now it’s basically management levels that
share the bonus.

We did a calculation that shows that had the bonus provisions
of H.R. 22 been in force over just the past 4 years, the average em-
ployee, and many obviously are above average, but the average em-

loyee would have received nearly $1,700, would have received
51,689 in each 1 of those past 4 years. That would have meant
$6,800 more in pocket to your members, each and every member,
had this bill been in place.

The point is we made every effort, it seems to me, to try to en-
sure that employees are not harmed by this, that, indeed, they are
helped by this. Because, as Moe Biller said, this is a highly labor
intensive organization. When you have 800,000 or 750, depending
on whose figures you use, over 700,000 hard working Americans in
an organization that really is equatable to about 80 percent of the
operating costs, you've got to pay attention to them if you are going
to do anything remotely positive. And we’ve always tried to keep
that in mind.

So at the end of the day, we want to ensure that this is good for
your members, it is good for Postal employees. And I'm not trou-
bled by that. I'm not worried about anybody labeling me as a lack-
ey of this group or a lap dog of that one, because the Postal Service
that I know is successful for one reason, because of those people
who go out and make it work in the Pierrepont Manors, and in the
Philadelphias, and in every town, hamlet, village, and city of this
Nation. So I wanted to put that on the record to reassure you, if
nothing else, of our intent.

I, frankly, don’t have any questions for you gentlemen. And
that’s for one reason. We have been with you at the table and ex-
changing information and I don’t think we have any areas of mis-
understanding or in need of clarification, No. 1. And, No. 2, I feel
very confident we are going to continue to work together. Now
what that means is at the end of the day it will be your judgment
to make. And I'd like to try to persuade you but I'm not going to
try to do that. You are far too loyal on behalf of your members to
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have that kind of effort succeed any way. So we’re really looking
forward to that continuing.

And in reading your testimony, by and large, it confirmed the
relatively positive feeling in that regard that I have. So I could sit
here and throw a few out for the record, if it would make everybody
happy. But, by and large, I think we need to continue to do what
we have been doing. At the end of it, hopefully we will have done
some good. So that’s my speech. Has anybody got one back at me?
President Smith.

Mr. SMITH. I would like to thank you for the opportunity to come
to you, as you gave us the opportunity, to address those issues that
we were concerned with. And you gave us that opportunity.

I was struck by your remarks a moment ago about all of us being
fiercely loyal to our members, but you know we and our members
are fiercely loyal to the Postal Service. We want the Postal Service
to succeed. And all of us want whatever comes out of this bill to
be good for the Postal Service because it in turn is good for us.
Thank you for the opportunity to participate.

Mr. McHUGH. Thank you. And, by the way, you should always
as a politician remember you are never sure how your words are
going to be interpreted. I meant “fiercely loyal” as a compliment.
I hope you took it that way?

Mr. SMITH. Yes.

[Additional questions for Mr. Smith follow:]
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PANEL FOUR - POSTAL LABOR UNIONS

IS

What is the connection and/or similarity beiween price caps in the
telecommunications industry and price caps in the Postal Service?

| don’t know,

Would you support a streamlined postal reform bill which would only address
pricing flexibility and give the Postal Service the authority to offer new products in
a more timely fashion?

I would have to read it.

Should Congress provide more of a public oversight role to assist the Postal Service
in better controlling costs and improve productivity?

The current oversight is fine.

Do we need to pass H.R. 22 to effect postal reform or can we work within the
existing statute to bring about changes and improvements in postal structure and
operations. if so, be more specific.

Current law reforms are possible, but the USPS and PRC would be forced to

cooperaie more.

Currently, postal workers participate in the Federal Employees’ Health Benefits
Program (FEHBP) and in the Federal Civil Service Retirement program. What
happens to postal workers’” health and retirement benefits under the Private Law
Corporation?

We presume the same.
A recent AP poll stated that three-fourths of Americans believe the Postal Service is
doing an excellent or good job. Will the general public, the "Aunt Minnies® of the

country suppost H.R. 222 What's in it for them?

Continued on-time delivery.
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2-

The AP poll went on to say that the cost of stamps is too much. Any idea how much
“Aunt Minnie" will pay for postage under H.R. 227

No.

If we were to enact H.R. 22 today, as currently written, how would postal jobs,
services and postage rates be impacted?

Hopefully, the changes would insure the ability to go into the 21st Century as a
viable entity.

How will the Postal Service address collective bargaining and wage issues under H.R.
222 How will collective bargaining be addressed under the Private Law Corporation?

The same as they do now.

Ted Carrico, President of the National Association of Postmasters of the United States,
expressed a deep concern about the direct appropriation for the PRC. He believes
that a connection between Congress and the PRC is dangerous because of the
potential for congressional "mis" micro management of the Postal Service and will
serve as a new avenue for postal competitors to cripple the Postal Service. Your
reaction?

A direct appropriation is a poor idea.
Last month, the GAO issued a report describing the major performance and
management challenges that need to be addressed if the Postal Service is to sustain

performance and remain competitive into the 21st Century.

In what ways can the Postal Service further reduce costs and what savings can be
realized from the ways you have mentioned?

Collectively work smarter.

Can we, in the Congress, provide the Postal Service greater flexibility to set rates and
offer new products quickly, without the establishment of a new price cap rate setting
mechanism and the creation of a Private Law Corporation? If not, why not? if so,
how?

Probably. Ask CRS for options.
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R

The Postal Service is grappling with labor-management issues, the challenges on
containing costs, the need to better protect revenues, the need to implement reliable
indicators of postal performance and risks from Y2K computer problems. Can we
expect the Postal Service to address all these very serious matters and be subject to
the type of postal reform envisioned in H.R. 222

Yes.



298

Mr. McHuUGH. Well, with that, gentlemen, thank you again. I
look forward to working with you. Let me thank everyone in the
room here today for your incredible patience, perhaps your lack of
sanity, but your incredible patience. This has been as open a proc-
ess as we have been able to maintain. We are going to continue to
try to do that. You know the staff, and we look forward to working
with you.

We have a Y2K hearing on February 23rd, if you are really look-
ing for some excitement. But the next hearing on this issue will be
conducted March 4th. I don’t know if it will be in this room. After
my treatment of him this morning, the chairman will probably
never let me back in here. But we’ll let you know where, and we
hope you'll share some time with us then. And with that, the hear-
ing is adjourned.

[Whereupon, at 2:25 p.m., the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]
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The Department of State welcomes its new role in overseeing
international postal policy concerning the Universal Postal Union
(UPU) . We take very seriously our new responsibility to ensure
that the views of private rroviders, postal users, the genexal
public, and othexr agencies are taken into account as we form U.S.
positions fer the UPU.

The Department of State is committed to a fair and open
process. We have many good models to follow and much experience
in managing poliey formulation for multilateral organizations and .
UN technical agencies such as the Universal Postal Union. We
have had a nunber of discussions with the private secter and
other government agencies to develop a process for working with
UPU “stake holders”. We have locked at severxal ways to
synthesize industry, consumer, and government interests
concerning complex issues in multilateral organizations,
including USTR’s Industry Sector Advisory Committees (ISAC’'s) and
the International Maritime Organization and World Health
Organization processes led by State.

It appears that UPU stake holders are not wedded to one
particular model at this time, but would like to see an open and
transparent process in which its views are sexiously considered

- as the United States formulates international postal policies and
policies toward specific UPU proposals. Postal consumers,
private operators and other UPU stake holders alsc recognize that
in this transition pericd it is important to hear their views,
however informally, and incorporate them in U.S. positions in
preparation for the August 1999 Beijing Postal Congress.

As an initial step in this open, transparent process, the
Department held its first formal public meeting on US policies in
the UPU on January 26. We expect to receive written follow-up
which will be publicly available and used in forming our
government’s positions.

We plan to hold a series of similar meetings before the
Beijing Postal Congress which will allow us to brief all
interested parties on the state of play vis-a-vis the variocus

. issues in the UPU about which they have voiced concerns or that
potentially affect industry or consumers. During these meetings,
to which zepresentatives from all interested government agencies
will also be invited, we will be open to private sector comments
and observations, and will accept written comments from all
parties at any time, which we expect to make publicly available.
We will consider all views gathered in formulating U.S. positions
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for the Beijing Congress and other meetings in the Universal
Postal Union. It is also our intention to make public the
positions we will take on issues of concern to the private
sector. If adjustments to the process outlined above are called
for to achieve our objectives, we will consider changes that make
sense as we tailor our afforts to meet stake holder needs.

Since the Beijing Postal Congress is only months away, we
must move guickly to integrate all U.S. views in the
international postal policy process. The Bureau of International
Organization Affairs’ Office of Techmical and Specialized
Agencies {(IO/T) manages this process within the Department of
State.

We look forward to working with the Congress, U.S. postal
consumers, private operators and other interested parties as we
consider how to give each sector a level playing field in US
policy toward the UPU,






H.R. 22, THE POSTAL MODERNIZATION ACT
OF 1999

THURSDAY, MARCH 4, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE POSTAL SERVICE,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 1:07 p.m., in room
2154, Rayburn House Office Building, Hon. John M. McHugh
(chairman of the subcommittee) presiding.

Present: Representatives McHugh, Sanford, LaTourette, Burton,
Owens, and Davis.

Staff present: Jane Hatcherson, legislative assistant; Abigail D.
Hurowitz, clerk; Tom Sharkey; Robert Taub, staff director; Heea
Vazirani-Fales, counsel; Denise Wilson, minority professional staff
member; and Jean Gosa, minority staff assistant.

Mr. McHUGH. Let me call the meeting to order. Good afternoon.
I want to welcome you all to what is the third hearing for the Post-
al Subcommittee in this Congress. Three weeks ago, as many of
you heard and witnessed, we received testimony from the Postal
Service, the Rate Commission, and the postal employee groups on
the current version of H.R. 22, as reported by the subcommittee
last fall.

Our 4-year journey continues today as we hear from Cabinet de-
partments, it says—I guess it should read Cabinet department and
I will say a little bit about that in a moment—and a variety of com-
petitors and customers of the Postal Service, both live and for the
record.

Such a hearing, I feel, is consistent with our longstanding ap-
proach of attempting to ensure that we obtain as many points of
view on this legislation as practical. As in the past, I look forward
to yet another full and frank exchange with all four panels, or
three-and-a-half panels, as the case may be.

As I have tried to consistently maintain, the goal of H.R. 22 has
been and remains twofold: to provide the Postal Service greater
freedom to compete, both today and into tomorrow, in order to suc-
cessfully carry out its universal service mission, while at the same
time establishing new rules to ensure fair competition and protect
the public interest.

We will hear today from some who suggest that the best alter-
native is to generally keep the status quo and restrict the Postal
Service to its noncompetitive products, leaving it unresponsive, as
demand for those services continues to decline.

(303)
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Of course, many of these same groups also demand the Postal
Service somehow provide lower rates and better service. Given such
statements, I believe it is important to underscore that, because of
H.R. 22’s price caps, strong oversight, and overall incentives for
greater competitiveness and efficiency, this bill would almost surely
result in lower rates and better Postal Service for noncompetitive
customers compared to what rates and service will be if H.R. 22 is
not, in my opinion, ultimately enacted.

H.R. 22, T believe, strengthens consumer protections through
such provisions, among others, as quality of service reviews, com-
plaint processes with much greater enforcement power, subpoena
power, and annual audits.

Let us take price caps as one example. Rather than being a to-
tally untested and unknown process, as a few of the testimonies
submitted today imply, in reality, eight foreign nations presently
use price-cap plans to regulate their post office’s rates. So it is not
some blind journey into the unknown.

While price caps would provide the Postal Service new pricing
freedom, they would also rectify a problem with the 1970 act. Cur-
rently, the Service has sole discretion to determine the overall level
of revenues to be extracted from captive customers and, as such,
has little reason to control costs.

Clearly, an independently administered system of price caps
would represent a vast improvement in protecting the public inter-
est. Some mailers apparently feel that they are riding a winning
trend with respect to their particular rates, as determined in the
last few rate cases, and, therefore, assume that this trend will con-
tinue, in their minds, forever. However, I would suggest we don’t
have the luxury of enjoying the future until it has, in fact, become
the past. When you have a system, as we do, that is without con-
straint and at a meaningful measure as to the overall level of reve-
nues that the Postal Service can demand in a rate case, then no
one should feel secure about their likely position come tomorrow.

Perhaps a few of those folks who somehow feel warm and fuzzy
about their future rate trends and protections under the existing
framework might wish to speak to the nonprofit mailers testifying
today who would, I think, provide a somewhat different perspec-
tive.

While this may be the last of 4 years of subcommittee hearings
on H.R. 22, the last subcommittee hearing on H.R. 22—[laughter.]

We are at step 1 of the legislative process, and there still is a
long way to go. At the conclusion of today’s hearing, as we have
since the beginning, we will fully digest all of the comments re-
ceived and, where we can, modify the bill to respond to those con-
structive concerns and suggestions that have been put forward, and
there are many.

I would be remiss if I did not note a special coincidence today.
In fact, at this moment, there is a memorial service being held on
the House floor for a legendary and well-respected Member of the
House, Mo Udall. As many know, Congressman Udall was one of
the key forces in making the Postal Reorganization Act a reality
back in 1970. Indeed, as just one example of how far that Postal
Service has come from its challenges in those old days, some of us
may be able to recall Mr. Udall’s joking remedy for the inflation
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this Nation was dealing with in 1972, when he said, “Let’s turn in-
flation over to the post office. That will slow it down.” [Laughter.]

I know our dear, departed friend would be pleased to know that
through the work he helped to begin, and especially because of the
hardworking postal workers, that joke no longer works. Times have
certainly changed, and the postal system he helped create has
served this Nation so very well for more than a generation. As we
continue the journey of modernizing our Nation’s postal laws, I
know that we will succeed if we infuse our efforts with the vision
and the bipartisanship that Congressman Udall and his colleagues
brought to the table nearly 30 years ago.

So, with that, again, I welcome you all. I would be happy to yield
to my friend on my right, Danny Davis, the acting ranking mem-
ber, for any comments he may wish to make.

[The prepared statement of Hon. John M. McHugh follows:]
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Good Afiernoon. The Subcommittee’s third hearing in the 106® Congress will come to
order. I welcome all of my colleagues.

Three weeks ago, we heard from the Postal Service, the Rate Commission, and the postal
employee groups on the current version of HR 22, as passed by the Subcommittee last fall. Our
four-year journey continies today as we hear from cabinet departments and a variety of
competitors and customers of the Postal Service, both “live” and “for the record.” Sucha
hearing is consistent with our longstanding approach of aitempting to ensure that we obtain as
n3any points of view on the legislation as practical. Ilook forward to yet another full, frank, and
fair exchange with all four of today’s panels.

As I have consistently maintained, the goal of HR 22 is two-fold: to provide the Postal
Service greater freedom to compete, both today and into toinorrow, in order to successfully carry
out its universal service mission, while at the same time, establishing new rules to ensure fair
competition and protect the public interest. We will hear today from some who suggest that the
best alternative is to generally keep-the status quo and restrict the Postal Service to its
noncompetitive products, leaving it unresponsive as demand for those services continues to
decline. Of course, many of these same groups also demand the Postal Service somehow provide
lower rates and better service. :

Given such statements, I believe it’s important to underscore that because of HR 22°s price
caps, strong oversight, and overal] incentives for greater competitiveness and efficiency, this bill
would almost surely result in lower rates and better postal service for noncompetitive customers
compared to what rates and service will be if HR 22 is not ultimately enacted. HR 22 strengthens
consumer protections through such provisions - among others - as quality-of-service reviews,
complaint processes with much greater enforcement power, subpoena power, and annual audits.

Let’s take price caps as one example. Rather than being a totally untested and unknown
process, as a few of the testimonies submitted today imply, in reality, eight foreign nations
presently use price cap plans to regulate their post offices’ rates. So it’s not some blind journey
into the unknown. While price caps would provide the Postal Service new pricing freedom, they
would also rectify a problem with the 1970 Act. Curmrently, the Service has sole discretion to
determine the overall level of revenues to be extracted from captive customers, and as such, has
little reason to control costs. Clearly, an independently administered system of price caps would
represent a vast improvement in protecting the public interest.

Some mailers apparentiy feel that they are riding a winning renst with vespect to their
particular rates as determined in the last couple of rate cases and, therefore, assume that this
particular trend line will cuntinue. However, I would suggest we don’t have the luxury of
enjoying the future until that future has actually become the past. When you have a system that
is without constraint in any meaningful measure as to the overall level of revenues that the Postal
Service can demand in a rate case, then 1o cne should feel secure about their Hkely position
tomorrow. Perhaps a fow of those folks who are all warm and fuzzy sbout their future rate trends
and protections under the existing framework might wish to speak with the nonprofit mailers
testifying today who provide a somewhat different perspective.
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While this may be the last of four years of Subcommittee hearings on HR 22, we are at step
one of the legistative process and there is still a long way to go. At the conclusion of today’s
hearing, as we have since the beginning, we will fuily digest all of the comments received, and
modify the bill to respond to those constructive concerns and suggestions that have been put
forward.

I would be remiss if I did not note a special coincidence today. I understand that there will be
3 memorial service this aftemnoon for a legendary and well-respected member of the House, Mo
Udall. As many know, Congressman Udall was one of the key forces in making the Postal
Reorganization Act a reality in 1970, Indeed, as just one example of how far the Postal Service
has come from its challenges in those early days, we should recall Mr. Udall’s joking remedy for
inflation in 1972: “Let’s turn inflation over to the post office. That’ll slow it down.” I know our
departed friend would be pleased to know that through the work he helped to begin — and
especially because of the dedication of the hardworking postal workers - that joke no longer
works.

Times have certainly changed, and the postal system he helped create has served this
nation well for more than a generation. As we continue the journey of modernizing our nation’s
postal laws, I know that we will succeed if we infuse our efforts with the vision and
bipartisanship that Congressman Udall and his colleagues brought to the table nearly 30 years
ago.

-
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Mr. Davis. Well, thank you. Thank you very much, Mr. Chair-
man. And as you have already indicated, this may very well be the
last in a set of hearings that we will have had on this very impor-
tant matter. Therefore, I would like to thank all of those who have
come before us as witnesses and those who have come today.

I am very much interested in hearing from all of them as we con-
tinue to engage in what I like to call this information-sharing proc-
ess. Obviously, H.R. 22 is one of the biggest measures aimed at re-
forming or revamping, if you will, the U.S. Postal Service, and this
is indeed a very complex bill. I must say that I still have some con-
cerns with the long-term outcome of the price cap and the private
law corporation as set up in the bill and how that pertains to and
continues to protect and promote the rights of the consumer.

At the heart of this bill, as this committee deliberates on how to
make the Postal Service compete more efficiently, I want to again
pose the question and trust that all of us will continue to consider
it, and that is at the bottom line, who does this bill really serve?
Is it in the best interests of the individual consumer? We cannot
get away from what the Postal Service’s No. 1 priority ought to and
must be, and that is delivering mail to the consumer in the most
efficient and effective manner that we can generate. This means
ensuring that both those who live in urban and rural areas get the
mail for the same price and basically in the same manner.

Delivering mail has to be the top priority of our Postal Service
and of our postal system. The consumer interest must be the bot-
tom-line priority. I trust that we will get there, and I am sure that
we will. So with you, Mr. Chairman, I look forward to hearing the
witnesses and, again, thank you for the opportunity to comment
and look forward to a very productive session.

Thank you very much.

Mr. McHUGH. I thank the gentleman. I thank him and all of the
Members on his side for their, not just cooperation, but their active
participation in this process. It has been very helpful.

Before we go to our first witness, I would be happy to yield to
the vice-chairman of the subcommittee, the gentleman from South
Carolina, Mr. Sanford, if he has any opening comments he would
like to make.

Mr. SANFORD. Thank you for doing so, but, no, I do not have
opening comments.

Mr. McHUGH. I thank the gentleman.

I mentioned during my opening statement that we had a last-
minute change in the roster. We had, at the request of the minor-
ity, happily invited the Department of Treasury to present testi-
mony, both for the record and in person, and until 1 o’clock—or
1:03 p.m.—we were under the impression that they were still going
to appear. The empty seat you see is obvious testimony to the fact
they did not appear, and apparently did not intend to, without ever
informing at least our side.

I should note that I am very disappointed not only for what I
think is a pretty clear act of a lack of common courtesy, in noti-
fying people of your intentions, particularly when those intentions
go contrary to your original statements, but also because I feel they
had something to offer.
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I am going to ask unanimous consent that Department of Treas-
ury’s written testimony be submitted for the record, although I
have to admit to you I am somewhat tempted to strike it out be-
cause it is not all positive from my perspective, as you understand.
But, in fairness, they do bring some valid concerns to the table.

I would like to believe that someone shared with them my scintil-
lating, probing questions, and they were too frightened to show
their faces, but that is probably not the case. It is probably some-
thing other than that.

So I am disappointed in Treasury and the absence of Lewis
Sachs, who is Deputy Assistant Secretary of Government Financial
lljol%lcy, who both submitted the testimony and we had expected to

e here.
[The prepared statement of Mr. Sachs follows:]
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STATEMENT FOR THE RECORD

TREASURY DEPUTY ASSISTANT SECRETARY
(GOVERNMENT FINANCIAL POLICY)
LEWIS A. SACHS

HOUSE COMMITTEE ON GOVERNMENT REFORM
SUBCOMMITTEE ON THE POSTAL SERVICE

Chairman McHugh and distinguished Members of the Subcommittee, I am pleased to
have the opportunity to submit this written statement on behalf of the Treasury Department with
respect to HR. 22, the “Postal Modernization Act of 1993.”

The financial provisions in Title II of the current version of H.R. 22 are similar to those in
earlier versions of the bill, which Treasury reviewed in letters dated Septernber 24 and April 10,
1998. These provisions would segregate the finances and operations of the Postal Service into
three distinct components: (1) Non-Competitive Postal, which would continue to be financed
through the existing Postal Service Fund; (2) Competitive Postal, which would be financed
through a newly created Competitive Products Fund in the Treasury; and (3) Non-Postal, which
would be financed by a newly created corporation, the shares of which would be owned by the
Competitive Products Fund.

The current bill includes new provisions designed to strengthen the proposed fire walls
between the three proposed Postal Service components and to minimize the risks posed by the
Competitive Products Fund. For example, under the bill, the proposed Competitive Products
Fund would no longer be authorized to borrow from the Postal Service Fund. In addition, the
Postal Service would be required to submit to the Secretary of the Treasury and the proposed new

RR-2998
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Postal Regulatory Commission an annual report that would address such matters as risk
limitations, reserve balances, allocations of monies, liquidity requirements, and measures to
safeguard against losses. .

While we support the new provisions and appreciate the Subcommittee’s efforts to
address Treasury’s concerns, we continue fo object to the financial provisions in Title II of the
bill. Our concemns are as follows:

Borrowing. H.R. 22 would permit the Postal Service to borrow money for its
Competitive Products Fund from the market, rather than continuing to borrow from the
Federal Financing Bank (FFB). We object to this provision because we believe it would
result in increased borrowing costs to the Postal Service. In accordance with
longstanding Federal financial policies, Federal entities, such as the Postal Service,
should borrow solely from the Treasury or the FFB because that is the least expensive,
most efficient method of financing such debt. In fact, we have been receiving very
positive feedback from the Postal Service about its borrowing relationship with the FFB.

Investment. The bill would permit the Postal Service to borrow on behaif of the
Competitive Products Fund from the market at preferential rates due to perceived
Government backing of the debt. The Competitive Products Fund could then invest any
excess monies in the *“Non-Postal” corporation; that corporation, in turn, could then
invest in individual private companies. This scenario ultirnately would allow the Postal
Service to borrow at preferential rates and invest at potentially higher rates. Although the
bill attempts to limit investment in private equities to the Non-Postal corporation, the
corporation's ownership by the Competitive Products Fund and its financial links to the
Postal Service create a situation in which the increased risks undertaken by the Non-
Postal corporation could ultimately be bome by taxpayers.

Banking. The bill would permit the Postal Service to deposit funds from the Competitive
Products Fund outside of the Treasury, without the Secretary of the Treasury’s approval.
In addition, the Postal Service would be permitted to move its funds in and out of the
Competitive Products Fund at its sole discretion. Under existing law, the Postal Service
banks at the Treasury and may not deposit funds outside 6f the Treasury without the
Secretary of the Treasury’s approval. As a matter of sound Government fiscal policy, this
arrangement is necessary to allow centralized management of the Government’s cash
balances. If the financial exemptions and privileges proposed for the Postal Service were
to become a precedent for ail Federal agencies, Treasury’s borrowing costs would be
increased, and its cash management and forecasting abilities would be weakened. The
Postal Service provisions cannot be considered in isolation. If other Federal entities were
granted similar authorities as sought for the Postal Service, the adverse consequences on
Treasury’s management of Government funds would be severe. Additionally, the
financing costs borne by those entities would be greater.
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Non-Postal Corporation. Although the bill classifies the new Non-Postal corporation as a
private corporation, we view that entity as an on-budget Federal agency. As such, it
should be required to borrow, bank, and invest with the Treasury and should be subject to
the Federal oversight and regulations that govern such agencies. The Non-Postal
corporation should be viewed as a Federal agency because it would be solely owned by
the Competitive Products Fund, and thereby, would have strong links to the Postal
Service, which is a Government entity. (Non-Govemmental ownership is not
contemplated for the corporation.) Moreover, the Non-Postal corporation would have a
Federal charter and would be authorized to conduct postal business, which is perceived as
a Governmental function.

In conclusion, Treasury cannot support the financial provisions in Title If of H.R. 22, as
they are currently drafted. However, we look forward to working closely with the Subcommittes
and the Postal Service to find ways to resolve our concerns with these provisions.

The Office of Management and Budget has advised that there is no objection from the
standpoint of the Administration’s program to the presentation of this staternent.

-30-
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Mr. McHUGH. But, nevertheless, in no way diminishing the first
panel, we still are very fortunate to have with us a representative
of the Department of Justice, Deputy Assistant Attorney General
of the Antitrust Division, Donna Patterson, whom we welcome here
this afternoon.

1 I will say for the public record what I said earlier, happy birth-
ay.

Ms. PATTERSON. Thank you.

Mr. McHUGH. You are welcome. And I know you are looking for-
ward to finally drinking legally. [Laughter.]

With that, Ms. Patterson, again, in all seriousness, welcome. We
are particularly happy now that you are here because we wouldn’t
have a panel 1 without you. [Laughter.]

And also because of your testimony. I have read your testimony
and, as with all panels and witnesses, would ask unanimous con-
sent that their prepared statements be entered in their entirety for
inclusion in the record.

Also, before we begin, consistent with full committee rules, every
witness before either the full committee or any of its subcommit-
tees is required to take an oath. So if you would rise, please, and
raise your right hand and affirm after me.

[Witness sworn.]

Mr. McHUGH. The record will show that Ms. Patterson affirmed
the oath.

Welcome. If you could summarize your statement, that would
perhaps expedite things.

So, welcome, and we are all ears.

STATEMENT OF DONNA E. PATTERSON, DEPUTY ASSISTANT
ATTORNEY GENERAL OF THE ANTITRUST DIVISION, DE-
PARTMENT OF JUSTICE

Ms. PATTERSON. Thank you, Mr. Chairman.

I am pleased to be here this afternoon to present the views of the
Antitrust Division on H.R. 22, the Postal Modernization Act of
1999. My written statement and remarks present only the views of
the Antitrust Division. The Division’s comments should not be read
as addressing issues outside our area of expertise or as reflecting
the position of the Department of Justice or the administration
with respect to overall postal reform.

Since passage of the Sherman Act in 1890, the United States has
committed itself to protecting free and unfettered competition in
the vast majority of markets in our economy. This reliance on free-
market competition has served us well and provided numerous ben-
efits to consumers, including more innovation, a greater choice of
products, and lower prices.

The primary antitrust enforcement tools are sections 1 and 2 of
the Sherman Act, which prohibit conspiracies and restraint of trade
and monopolization, respectively, and section 7 of the Clayton Act,
which prohibits mergers or acquisitions that may tend to substan-
tially lessen competition.

In addition to our primary law enforcement activities, the Anti-
trust Division engages in a program of competition advocacy. Since
the enactment of the Postal Reorganization Act of 1970, we have
provided views with respect to postal issues in a variety of arenas.
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We have challenged the efforts of the Postal Service to expand the
scope of the protections afforded under the private express statutes
and have suggested the need for a comprehensive review of com-
petition in domestic and international markets for mail services.

A number of our prior efforts are listed in my written statement.
Most recently, we supported the legislative amendment transfer-
ring responsibility for international postal policy from the Postal
Service to the State Department. We applaud the subcommittee’s
efforts in spearheading and enacting that legislation. We believe it
will have beneficial competitive consequences.

The Division’s position with respect to the key competition policy
issues affecting domestic and international mail consistently has
been to promote competition where feasible. Accordingly, we have
criticized attempts by the Postal Service to use its regulatory au-
thority to expand the scope of the private express statutes, and we
have opposed efforts to erect restrictions on competition in inter-
national mail services.

These positions are consistent with our general view that statu-
tory exceptions to the Federal antitrust laws should be avoided
whenever possible.

Federal competition policy objectives are best served when the
Federal antitrust laws are applied uniformly rather than allowing
the distortions that arise when special protections are given to
classes of competitors or to selected industries.

I would like to turn now to the proposed legislation. First and
foremost, I want to commend the subcommittee for ensuring that
competitive principles play an important role in Postal Service re-
form. Today, competitors have entered a number of the activities
formerly carried out only by the Postal Service. At the same time,
it appears unlikely that other entities currently have the infra-
structure necessary or the desire to compete for general First Class
Mail delivery at the size and scope necessary to preserve universal
service of mail delivery.

The policy question that the proposed legislation addresses is
whether an acceptable system can be devised to put the Postal
Service on roughly the same footing as others in the areas in which
it faces competition, while ensuring that the Postal Service con-
tinues to have the ability to meet the requirements of its universal
service obligation efficiently.

H.R. 22 recognizes the distinction between the Postal Service’s
universal service obligation and its participation in newly competi-
tive markets by treating these services differently.

From the perspective of competition policy, the goal and intent
of the legislation to enhance the ability of the Postal Service to par-
ticipate in competitive markets, while at the same time addressing
concerns about cross-subsidization, is a step in the right direction.

A significant aspect of the legislation is the move from cost-based
to price-cap regulation for the Postal Service’s monopoly products.
In many instances, price-cap regulation systems have advantages
over cost-based price regulation because price cap systems tend to
create greater incentives to lower costs and to increase efficiency.

One of the keys to implementing the regulatory pricing scheme
contained in the legislation will be to ensure that an appropriate
cost-allocation methodology is adopted. Another important compo-
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nent of the new structure is the application of the antitrust laws
to the Postal Service for activities relating to its nonmonopoly prod-
ucts.

I would like to turn now to comments on two specific provisions
of the bill, section 305 and section 603. Section 305 appears to cre-
ate a regulatory scheme under which the Postal Regulatory Com-
mission would proscribe regulations to enforce statutory require-
ments that the Postal Service not, among other things, create any
competitive advantage for itself or any other party. We would like
to discuss this section with the subcommittee.

We are concerned that, without clarification, the standards in
this section may diverge from the antitrust laws. We are also con-
cerned that future interpretations of the section could lead to unin-
tended consequences such as disputes over the meaning of competi-
tive advantage or the chilling of legitimate procompetitive behav-
ior. We welcome the opportunity to work with the subcommittee on
this issue.

Section 603 would require the Department of Justice to prepare
a comprehensive report identifying Federal and State laws that
apply differently to competitive products of the Postal Service than
to products of other companies. The Department of Justice is not
an appropriate agency for such an assignment. We are concerned
that such a requirement would require us to divert scarce resources
from our law-enforcement activities and, therefore, detract from the
appropriate enforcement of the antitrust laws. We respectfully re-
quest that if this reporting requirement is retained as the legisla-
tion goes forward, the job be assigned to a more appropriate agen-

cy.

I would like to finish my remarks by again noting that the pro-
motion of competition, where possible, should be an important goal
in any Postal Service reform, and I thank the subcommittee for
taking important steps in that direction.

I am ready to answer your questions.

[The prepared statement of Ms. Patterson follows:]
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I am pleased to be here this morning to present the views of the Antitrust Division on
H.R. 22, the Postal Modemizétion Act of i999. My written statement and remarks here this
morning present the views of the Antitrust Division and do not purport to address issues outside
of our areas of expertise. Therefore, the Division’s comments should not be read as reflecting
the position of the Department of Justice or the Administration with respect to overall postal
reform. At the outset, I would like to provide a brief overview of the antitrust laws of the United
States and then turn to thoughts about the Postal Service and some thoughts about HR. 22.

THE ANTITRUST LAWS OF THE UNITED STATES

I would like to start by discussing the purpose and scope of the antitrust vlawa, "Forovera
century, the United States has committed itself to protecting free gnd unfettered competition in
the vast majority of markets in the economy. The Sherman Act, passed in 1890, has been called
the Magna Carta of free enterprise. In general, the United States operates a free-market economy .
subject to the antitrust laws. Time and again, relying on free-market competition has allowed
consumers numerous benefits, including more innovation, more choice and lower prices than that
of economies where free competition has been limited.

The main provisions of the Sherman Act are Section 1 and Section 2 of the Act, and' they
are, in conjunction with Section 7 of the Clayton Act, the primary antitrust enforcement tools.
Section 1 of the Sherman Act prohibits contracts and conspiracies in restraint of trade. Section 2",
of the Sherman Act prohibits monopolization or attempts to monopolize. Section 7 of the
Clayton Act prohibits mergers or acquisitions that may tend to substantially lessen competition.
Let me spend just a little more time on the types of activity that may violate these sections of the

antitrust laws.
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Collusion, which means that firms are agreeing with each other to restrain competition
among themselves, is a violation of séction 1 of the Sherman Act. It virtually always results
directly in inflated prices to consumers and denial of choices in the marketplace; indeed, that is
its purpose. The most common of these agreemehts are agreements to fix prices, agreements to
allocate markets, and agreements to boycott particular customers, suppliers, cr competitors.
Price fixing includes not only agreeing on the specific price, but also agreeing to increase or
depress price levels, or agreeing to follow a formula that has the intended effect of raising or
depressing prices or price levels. Allocation of markets includes not only agreeing to divide up
geographic areas to avoid competition, but also agreeing to divide up customers or suppliers
within an area, or agreeing to divide up a sequence of bids. Group boycotts include any
agreement among competitors that they will deal with their customers or their suppliers only on
particular terms.

A second type of antitrust violation is monopolization or attempting to monopolize,
which violates section 2 of the Sherman Act. Under section 2, it is not necessary to prove an
agreement. One firm can illegally monopolize by itself. But section 2 monopolization cannot be
proved just by showing that a firm has engaged in restrictive conduct. The law also requires
proof that the firm has a monopoly and that it engaged in the restrictive conduct in order to
acquire or maintain the monopoly. Or, in the case of attempted monopolization, it must be
proved that the firm stands a "dangerous probability" of obtaining a monopoly as a result of the
restrictive conduct. To prove "dangerous probability," the courts generally require, for starters,
that the firm involved in the restrictive conduct already has a quite large market share. And even

a large market share might not be enough, if other facts indicate that the restrictive conduct is
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unlikely to succeed in creating a monopoly.

In addition to prohibiting anticompétitive collusion and monopolization, the antitrust
laws also prohibit anticompetitive mergers and acquisitions. A merger or acquisition that may
substantially lessen competition in a product market and geographic market violates section 7 of
the Clayton Act. Under Clayton Act merger review, the principal focus is whether the meréer
would change the incentives and ability of competitors to such a degree that competition would
be substantiatly lessened. The remedy for a merger that violates the Clayton Act typically is to
sue to stop the merger, or to insist that it be modified to remove the cause for antitrust concern.

The Division analyzes mergers pursuant to Horizontal Merger Guidelines
developed jointly by the Departinent of Justice and the Federal Trade Commission (the Antitrust
Division shares civil antitrust enforcement responsibility with the Federal Trade Commission).
The analysis is aimed at determining whether the merger is likely to create or enhance market” d
power, or to facilitate the exercise of market power, in any relevant market. Market power is the
ability of a firm or group of firms to raise the price they charge to customers - or to lower the
price they pay to suppliers -- a small but significant amount without being defeated by
competitive responses by other competing firms.

PAST JUSTIC] PARTMENT VIEWS ON POSTAL ISSUE

Since the enactment of the Postal Reorganization Act of 1970, the Department has
engaged in an active program of competition advocacy with respect to postal issue;s‘ In
appearances before the Rate Commission and in various Executive Branch communications, the
Department has challenged efforts by the Postal Service to expand the scope of the protections

afforded under the Private Express Statutes. We have suggested the need for a comprehensive
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review of competition in domestic and international markets for mail services, noting the USPS’s

expansion into competitive markets and the many ambiguities surrounding its legal status under

the Private Express Statutes. These are some of the issues we have addressed:

In 1977 the Department of Justice issued a report on the Private Express Statutes
which examined the basis of the postal monopoly and suggested competitive
alternatives.

In 1979 the Antitrust Division submitted comments to the Postal Service on the
competitive impact of its regulations and urged the repeal of regulations treating
“data processing materials” as within the scope of the term “letter” as used to
delineate the scope of the postal monopoly.

In 1986 the Antitrust Division prepared comments urging the USPS to suspend or
limit its International Priority Airmail Service pending development of a factual
record adequate to ensure against anticompetitive cross-subsidization; in a
separate proceeding the Antitrust Division urged the USPS to reject proposed
rules that would restrict the ability of remail services to compete for international
mail traffic.

In 1988 the Antitrust Division submitted comments critical of the USPS proposal
for modifications to the terminal dues system for delivery of international mail.

In 1991 the Antitrust Division reiterated its opposition to the USPS proposal for
modifications to the terminal dues system.

Most recently, the Department of Justice prepared written comments in response
to Chairman McHugh’s request for views on the antitrust and competition policy
provisions in H.R. 22. Our August 1998 letter continues to have general
application to H.R. 22, notwithstanding modifications that may have been made to
the bill currently under consideration.

Last year we also took an active role in urging support for a legislative amendment

transferring responsibility for international postal policy from the USPS to the State Department.

The President signed the measure into law, thus formalizing the end of the USPS’ direct

representation of US interests at meetings of the Universal Postal Union, the international

standards-setting body.
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The Department’s position has not wavered on key competition polipy issues affecting
domestic and international mail. In the years since thé reorganization of the United States Post
Office, we have been critics of attempts by the USPS 1o use its regulatory authority to expand the
scope of the statutory protections afforded by the Private Express Statutes, and we have opposed
efforts to erect restrictions on competition in international mail services.

Furthermore, the Department takes the firm position that statutory exceptions to the
federal antitrust laws should be avoided whenever possible. Federal competition policy
objectives are best served when the federal antitrust laws are applied uniformly, rather than
allowing them to be distorted to give special protections to certain classes of competitors or to
selected industries or economic sectors. We believe that Congress should create exceptions to ‘
the antitrust laws only in the exceedingly rare instances when the government’s strong interest in
preserving competition is outweighed by a compelling and irreconcilable social policy objective,
and that even in those rare imﬁnces the exception should be as narrowly dfawn as possible.
THE PROPOSED LEGISLATION

Until recently, there has not been serious legislative focus on possible modemizationkof
the United States Postal Service since the enactment of the Postal Service Modernization Act of
1970. Given that almost three decades have passed, with accompanying technological and other
changes, it is not surprising that thought would again be given to whether changes to the
regulatory system in which the Postal Service operates are appropriate.

In broad overview, the Postal Service now engages in a number of activities which can be
considered competitive. For example, there ar;: a number of options for people to send material

to arecipient quickly (that is within 1 or 2 days), typically referred to as express mail. Atthe
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same time, it appears unlikely that other entities currently possess the infrastructure necessary to
compete for general first-class mail delivery at the size and scope necessary to preserve universal
service of mail delivery.

Given these competing observations, the question for policy makers is whether an
acceptable system can be devised to put the Postal Service on roughly the same footing as other
competitors in those areas in which it faces competition. Such a system should ensure that the
Postal Service has neither inherent advantages nor disadvantages over other competitors, while
ensuring that the Postal Service has the ability to efficiently meet the requirements of the
universal service obligation and provide the service for which they do not face competition.

This legislation recognizes that certain of the activities currently engaged in by the Postal
Service, such as express mail, are subject to competition. Other services, such as regular first-
class mail, retain an important universal service policy dimension and are not subject to full
competition at this point in time. The legislation attempts to deal with this dichotomy by treating
the competitive and monopoly services differently.

Under the legislation, price regulation on competitive products is limited substantially,
requiring only that the prices established by the Postal Service cover the direct and indirect postal
costs attributable to such products. Competitive prod‘ucts collectively must bear at least an equal
proportional mark-up for institutional costs as do all non-competitive and competitive products
combined. The rationale behind such a requirement - that the Postal Service should not be
allowed to subsidize its competitive activities by loading up its overhead costs in the non-
competitive category of products, for which it earns a guaranteed return -- is a legitimate

competitive concern of cross-subsidization. At the same time, the intent of the legislation is that
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as long as the cross-subsidization is avoided, the Postal Service will have the same freedom to
price its competitive goods and services as i;ts competitors. An important corollary to this
structure is that the intent of the legislation is to subject the Postal Service to the antitrust laws
for activities related to non-monopoly products.

This structure seems to place the Postal Service closer to equal footing with its
competitors with respect to competitive products. It allows greater flexibility to the Postal
Service while, at the same time, subjecting it to the same antitrust laws that its competitors face.
It provides more pricing flexibility to the Postal Service while attempting to ensure that
inappropriate subsidization does not occur. Of course, one of the keys in implementing such a
regulatory pricing system will be to ensure that direct and indirect costs are appropriately taken
into account.

With respect to services for which the Postal Service reméins amonopoly provider, the
legistation revises the price regulation method, going from a cost-based system to a price-cap
regulatory system, In general, price-cap regulation tends to have advantages over a pure cost- -
based system in many instances. The prime concern with a cost-based system is that the
incentives for cost control are seriously lacking and often inefficiency prevails. Ina price-cap
system, on the other hand, there is more of an incentive for attempting to lower the cost of the
provision of the regulated services, since cost savings can be retained by the entity subject to the
price-cap regulation. At the same time, since the mere increase in costs would not subject rates
to increases, there is likely to be less of an incentive to attempt to misallocate costs from the
competitive services to the monopoly services.

1 would like to turn now to comments on two specific provisions of the legislation,
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section 305, “Unfair Competition Prohibited” and section 603, “Equal Application of Law to
Competitive Products.” Section 305 appears to create a regulatory regime pursuant to which the
Postal Regulatory Commission would prescribe regulations to enforce statutory requirements that
the Postal Service not, among other things, create any competitive advantage for itself t‘nrough
regulation or any agreement. We would like fo discuss this section with the subcommittee. We
are somewhat concerned that the standards contained in this section appear to divergé from the
antitrust laws, and about the availability of different forums for addressing the same conduct. It

" could be possible that legitimate and procompetitive business practices may be iﬁhibited by this
section. It may be that our concerns can be resolved by additonal discussion.

Section 603 would require the Department of Justice to prepare a comprehensivé report
identifying Federal and State laws that apply differently to products of the Postal Service in the
competitive category of mail and similar products provided by private companies. The
Department of Justice is not an appropriate agency for such an assignment. We are a law
enforcement agency and have neither the resources nor the ex;iertise with State law to condﬁct
such a study. 'We are concerned such a requirernent would require resources to be taken from
antitrust law enforcement and therefore detract from the appropriate enforcement of the antitrust
laws. We respectfully request that if this reporting requirement is retained as the legislation goes
forward, the job be assigned to a more appropriate agency.

CONCLUSION

Competition principles are at the core of the American economy and should be

maximized to the fullest extent possible in reform legislation. We look forward to continuing to

work with the Subcommittee on the important issue of postal reform.
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Mr. McHUGH. Thank you very much, Ms. Patterson.

I had planned to bring the two departments, Treasury and Jus-
tice, together at least insofar as discussion of what I think are im-
portant issues regarding competitiveness and the areas of concern
raised by Treasury. That is not going to be possible here today.

Let me just ask you a particular question. It is actually a generic
question. Is it fair of me to say that, whether we are dealing with
a Postal Service or any other business-type organization, the ques-
tions of borrowing and banking and such are indeed an issue of
competitiveness, and that inequitable treatment between two sec-
tors can, in fact, lead to an unlevel playing field? So, in other
words, if one borrower has a particular advantage or a particular
situation, that by law enriches it above another, isn’t that an issue
of competitiveness?

Ms. PATTERSON. I am not prepared to comment on the Treasury
Department’s views on this.

Mr. McHUGH. Just the question I asked.

Ms. PATTERSON. With respect to competitiveness and a level
playing field, our goal in enforcing the antitrust laws and thinking
about appropriate antitrust laws, is always to have competitors
subject to the same scheme of laws and regulations.

By a level playing field, I think what we generally mean is an
equal opportunity to compete, not absolute equality in every char-
acteristic. Indeed, I would be hard pressed to think of an industry
where every competitor had the same characteristics, the same bor-
rowing power or the same quality of trademark. So I think dif-
ferences among competitors are inherent in competition, and it is
the opportunities afforded them to compete that need to be level.

Mr. McHUGH. Mr. Sachs, what do you have to say for yourself?
Oh, he is not here. [Laughter.]

I appreciate that. But given the absence of Treasury, I will just
move to two quick questions I have specifically relating to your tes-
timony and two things that you mentioned.

The first being, and both of them are on page 9 of your testi-
mony, you talked about the concerns that you have with respect to
the assignation of responsibilities that Justice has in identifying
certain Federal and State laws that inure certain benefits or apply
differently to the Postal Service, and you asked that it be assigned
to a more appropriate agency. I don’t disagree with that but I am
curious, do you have a suggestion as to which more appropriate
agency we might assign them to?

Ms. PATTERSON. I don’t have a particular agency in mind. We
don’t have any comparative advantage with respect to State laws
or, indeed, with respect to all Federal laws. We really only know
about the antitrust laws.

I believe there are other agencies that do—regulatory and report-
ing agencies—that do such studies from time to time, and I would
think one of them would be more appropriate.

Mr. McHUGH. If we could ask then that you and your people give
some thought to that, because we are perfectly willing to consider
it. It wasn’t really an attempt to punish you, I assure you, and you
may view it differently.

Ms. PATTERSON. We didn’t interpret it that way.
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Mr. McHUGH. But we want to, where possible, assign these kinds
of things to the most appropriate agency. So if you have any spe-
cific thoughts, as we go along, we would be very interested.

Ms. PATTERSON. We would be happy to provide you with our
thoughts.

Mr. McHUGH. Thank you very much. The other is your reference
to section 303, which was stated above that. We are somewhat con-
cerned that the standards contained in the mentioned section ap-
pear to diverge from the antitrust laws and about the availability
of different forums for addressing the same conduct. It could be
possible that legitimate and procompetitive business practices may
be inhibited by this action. You then go on to say that we want ad-
ditional discussion. I appreciate that.

But I just thought for the purposes of your appearance here
today, do you have any specific examples or generically specific ex-
amples about what kind of procompetitive business practices may,
in fact, be inhibited? What kinds of areas are we likely

Ms. PATTERSON. With respect to subsection 4 of section 305, 1
think it is possible that that prohibition on the Postal Service could
prevent the Postal Service from providing information to its cus-
tomers about all competitors who provide a certain service, and I
think that would be legitimate procompetitive behavior that would
be affected by that subsection.

Mr. McHuGH. Well, there are two. You offered kindly for further
discussion, and we will certainly take you up on that. I appreciate
it.

I am going to, with great appreciation, recognize the chairman of
the full committee, who has joined us and, who I should say, before
I do yield, has been a great leader and a great supporter in this
process. He was at our last subcommittee hearing as well, and
we're delighted he has been able to take at least a few minutes to
be with us here today, the gentleman from Indiana, Chairman Bur-
ton.

Mr. Chairman, welcome.

Mr. BURTON. Thank you, Mr. Chairman.

I just came here to be educated, and I really appreciate all of the
hard work you have done.

I have a statement for the record I would like to submit.

Mr. McHUGH. Without objection, sir.

[The prepared statement of Hon. Dan Burton follows:]




327

STATEMENT OF THE HONORABLE DAN BURTON
SUBCOMMITTEE ON THE POSTAL SERVICE
MaRCH 4, 1999

TODAY THE POSTAL SERVICE SUBCOMMITTEE IS HOLDING ITS SECOND HEARING ON H.R. 22, THE
POSTAL MODERNIZATION ACT OF 1999,

T ESPECIALLY WANT TO TAKE THIS OPPORTUNITY TO AGAIN PAY TRIBUTE T0O CHAIRMAN
MCHUGH FOR HIS YEARS OF HARD WORK ON BEHALF OF POSTAL REFORM. HE HAS BEEN SECOND TO
NONE IN WORKING TO BUILD A CONSENSUS ON POSTAL REFORM AND PRODUCE A BILL THAT, TO THE
MAXIMUM EXTENT PQSSIBLE, INCORPORATES THE RECOMMENDATIONS THAT HAVE BEEN BROUGHT
BEFORE HIS SUBCOMMITTEE.

AS ] SAID IN MY OPENING STATEMENT AT THE SUBCOMMITTEE’S LAST HEARING, POSTAL REFORM

REMAINS A WORK IN PROGRESS. HL.R. 22 IS WRITTEN IN INK, NOT IN CONCRETE. THE PURPOSE OF THIS
AFTERNOON’S HEARING IS THE SAME AS THE FEBRUARY 1 1TH HEARING: THE SUBCOMMITTEE WANTS TO
IDENTIFY CONCERNS ABOUT H.R. 22 AND LOOK FOR WAYS TO ADDRESS THEM. 1 SHOULD ADD THAT
WHILE THIS IS A WORK IN PROGRESS, I STRORNGLY BELIEVE THAT THIS RNITIATIVE PRESENTS AN
ALTERNATIVE THAT IS FAR SUPERIOR TO CURRENT LAW. THE POSTAL SERVICE, POSTAL EMPLOYEES,
MAILERS, AND THOSE PRIVATE FIRMS WHO COMPETE WITH THE POSTAL SERVICE WOULD ALL BE BETTER

. OFF UNDER THIS BILL.

ISTRONGLY BELIEVE THAT THE POSTAL SERVICE SHOULD NOT USE REVENUES DERIVED FROM ITS
MONOPOLY IN REGULAR MAIL SERVICE TO SUBSIDIZE ITS SERVICES THAT COMPETE AGAINST THE PRIVATE
SECTOR. BUSINESSES WHICH COMPETE WITH THE POSTAL SERVICE HAVE A RIGHT TO EXPECT THAT
THERE IS NO CROSS-SUBSIDIZATION. I'M ALL FOR KEEPING POSTAL RATES AFFORDABLE, BUT THIS
SHOULD NOT BE DONE BY THE POSTAL SERVICE UNFAIRLY COMPETING AGAINST HARDWORKING
BUSINESS OWNERS. IN H.R. 22, CHAIRMAN MCHUGH HAS ADDRESSED THIS VERY IMPORTANT ISSUE
HEAD-ON BY SEPARATING THE POSTAL SERVICE’S COMPETTTIVE PRODUCTS FROM ITS NON-COMPETITIVE
PRODUCTS, AND CREATING A PRIVATE LAW CORPORATION TO GUARANTEE A LEVEL PLAYING FIELD FOR
NON-POSTAL PRODUCTS.

H.R. 22 13 THE VEHICLE AND I HOPE YOU WILL HAVE THE VISION TO SUPPORT AN ENACTABLE
BILL, RATHER THAN SEARCH FOR THE PERFECT LEGISLATION. 1 KNOW MANY OF YOU HAVE SPECIFIC
PROBLEMS WITH THE BILL BUT I HOPE YOU WILL REASON THAT THE PLUSES FAR OUTWEIGH THE MINUSES.

WHILE COMMUNICATION MOVES INTO THE 21T CENTURY WITH ELECTRONIC MAIL, FAXES, AND
UNIMAGINABLE DEVELOPMENTS IN COMMUNICATION, IT IS IMPERATIVE THAT YOU LOOK INTO A CRYSTAL
BALL AND TRY TO ENVISION WHERE THE POSTAL SERVICE IS HEADED WITHOUT ANY CHANGE. WITHOUT
SUBSTANTIAL CHANGE IN THE STATUS QUG I AM AFRAID WE WILL BE PRESIDING OVER THE ULTIMATE
SELF-DESTRUCTION OF THE POSTAL SERVICE. I WOULD HOPE THAT ALL OF YOU HAVE THE FORWARD
VISION TO WORK JOINTLY WITH CHAIRMAN MCHUGH AND MYSELF AS WE TRY TO PRESERVE UNIVERSAL
DELIVERY AND ALLOW THE POSTAL SERVICE THE ABILITY TO MODERNIZE IN A FAIR AND EQUITABLE
MANNER.

THANK YOU MR. CHAIRMAN AND 1 LOOK FORWARD TO HEARING FROM OUR WITNESSES TODAY.
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Mr. BURTON. Do you know where Mr. Sachs is?

Mr. McHUGH. Well, funny you should ask. Actually, Mr. Chair-
man, I expressed a great level of disappointment. We learned at 1
o’clock, or perhaps a few minutes after, that Treasury did not in-
tend to send a representative.

Mr. BURTON. Was there any reason they gave or anything?

Mr. McHUGH. To this moment, we have not, to my knowledge,
received, on our side, any kind of indication. Apparently, there was
some contact with the minority side, but I think they would agree
with me that it was late, and it was less than decisive, and we re-
ceived no indication at all.

Mr. BURTON. Mr. Chairman, let me just say that if you require
witnesses to be here and they choose not to be here, we will be very
happy to assist you by issuing a subpoena to make sure they are
here. We will contact Mr. Sachs and find out why he wasn’t here
because you deserve the respect that is due your position. You have
worked on this issue for about 4 or 5 years. So we will talk to Mr.
Sachs and make sure he never does this again.

Thank you.

Mr. McHUGH. Thank you, Mr. Chairman, and we will keep that
in mind. I would prefer to subpoena people who support the bill,
however. [Laughter.]

Before we proceed to the minority for questioning, we have been
joined, also, by the gentleman from Ohio, Mr. LaTourette, one of
the original subcommittee members who, as I mentioned last time,
continues to voluntarily serve, so that deserves recognition. I would
be happy to yield to him if he has any opening comments.

Mr. LATOURETTE. I will wait.

Mr. McHUGH. I thank the gentleman.

At this time I would yield to the gentleman from New York, Mr.
Owens, for any comments or questions.

Mr. OWENS. No questions.

Mr. McHUGH. Well, Ms. Patterson, we thank you.

Oh, I am sorry, Mark. Mr. Sanford——

Mr. LATOURETTE. Mr. Chairman, I am sorry. I thought you were
asking me for opening remarks.

Mr. McHUGH. I am asking you for whatever you want to throw
out there, Steve.

Mr. LATOURETTE. Then hang on just a second. I apologize.

I was going to save my opening remarks until my pithy ques-
tions, and I just have, Ms. Patterson, a couple of questions that re-
late to the last hearing with the Postmaster General, and I think
he, in his testimony, made some observations that were a little
alarming to me and some other members of the subcommittee as
well.

We always hear about foreign government subsidization of indus-
try. People in the steel industry are now coming to us saying their
companies are subsidizing the steel industry and putting our indus-
tries at a disadvantage. I think he mentioned Germany in par-
ticular, and I think he mentioned England as well; wherein, they
had sort of gotten big time into the mail business. The concern was
that with the leverage created by not only the Government being
behind that enterprise, but also their involvement in private cor-
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porations, that they were going to be putting the U.S. Postal Serv-
ice at a disadvantage.

Relative to your comments and observations on antitrust, I am
just wondering whether or not the Department of Justice has ever
taken a look at the potential antitrust implications of someone
other than the U.S. Postal Service or some of the competitors that
are going to testify before us today as it comes to a monopolization
of mail products abroad.

Ms. PATTERSON. I don’t believe that we have ever had concerns
of that sort addressed to us in the context of specific behavior. Gen-
erally, we investigate specific behavior that is alleged to be harm-
ing competition at the time.

Mr. LATOURETTE. Then the second question is we are going to
hear from not only customers, but also competitors of the U.S.
Postal Service today. Are you aware of any information the Depart-
ment of Justice has on complaints or cases against the major com-
petitors of the U.S. Postal Service relative to antitrust violations or
monopolization?

Ms. PATTERSON. Not as I sit here today, I am not aware of any
specific investigations that are underway, although we get com-
plaints from time to time from a lot of quarters about a lot of
things, and we generally investigate them at the level that we be-
lieve appropriate at the time.

Mr. LATOURETTE. And, last, as I read your testimony and also
heard you testifying about, you had some concerns about the re-
sponsibilities that H.R. 22 would deliver to the Department of Jus-
tice under section 603, and it is your observation that that should
go to a more appropriate agency than Department of Justice be-
cause of manpower constraints and things? Do you have a sugges-
tion as to who would be more appropriate?

Ms. PATTERSON. As I said to the chairman, I don’t have a sugges-
tion about a specific agency, but we have agreed to give that some
thought and get back to the subcommittee with any suggestions we
have.

Mr. LATOURETTE. Thank you very much.

Ms. PATTERSON. Thank you.

Mr. LATOURETTE. I thank the Chair.

Mr. McHUGH. Again, Ms. Patterson, thank you for being here. As
we have already discussed on several occasions, we are looking for-
ward to working with you, particularly on those two sections and
we appreciate that opportunity.

Ms. PATTERSON. Thank you. We look forward to working with the
committee.

[Additional questions for the record follow:]
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

July 22, 1999

The Honorable John McHugh
Chairman

Subcommittee on the Postal Service
Committee on Government Reform
U.S. House of Representatives
Washington, DC 20515

Dear Chairman McHugh:

I am forwarding Deputy Assistant Attorney General
Patterson's written responses to the follow-up questions enclosed
in your March 16, 1999 letter. The Department of Justice
appreciates the opportunity to have participated in the
subcommittee's March 4, 1999 hearing on H.R. 22, the "Postal
Modernization Act of 1999." The Office of Management and Budget
has advised us that from the perspective of the Administration's
program, there is no objection to submission of this letter.

Sincerely,
/ .

Jon P. Jennings
Acting Assistant Attorney General
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Deputy Assistant Attorney Donna E. Patterson
Answers to Follow-up Questions from
March 4, 1999, Hearing on

H.R. 22, The Postal Modernization Act of 1999

Committee on Government Reform
Subcommittee on the Postal Service

Questions from My, Fattah

1. In your testimony, you state that you have suggested the need for a comprehensive
review of competition in domestic and international markets for mail service.
Specifically, what should such a review encompass and who should conduct such a
review? Should such a review come before consideration of H.R. 22?7

My statement referred to the fact that the Department has long advocated the need to
reconsider the policy justifications for the creation of a statutory monopolist for the delivery of
mail services. Chairman McHugh and the staff of the Postal Reform Subcommittee have
compiled an extensive record of testimony and other information addressing reform issues. 1
think that the issues are set out; what is lacking at this point is a consensus on how to go about
addressing those issues.

2. You note in your testimony the postal services’ expansion into competitive markets
and the many ambiguities surrounding its legal status under the private express
statutes. Please clarify those ambiguities for us? Does H.R. 22 address them? If
not, should the bill incorporate your concerns in this area?

The Private Express Statutes are comprised of Federal laws enacted in an era that bears
little resemblance to our own. Unlike the Federal constitution or the Sherman Antitrust Act, the
Private Express Statutes are not laws for the ages. The relative obscurity of the Private Express
Statutes did not go unnoticed by Congress when it enacted in the Postal Reorganization Act. The
1970 Act contained provisions for a study by the USPS Board of Governors of the problem
followed by recommendations for modernization. The Board concluded that the laws could be
made relevant through administrative interpretation; however, there is general agreement that
this approach only compounded the problem.

New laws may be needed that can address the vast changes brought about by time and
technology. H.R. 22 proposes to do this by clarifying the scope of the postal monopoly. It
proposes a bright line test based on price and weight, with adjustments for inflation. The
Administration is looking at this approach.
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3. How competitive can the postal service become and still be a government entity?

The normal presumption in a market economy is that private enterprises should provide
goods and services. Competition between private companies yields cost efficiencies and innovation.
Government provision of a good or service typically is justified only when a free and private market
fails to provide it. While the extensive services provided by private carriers of parcel post, express
mail, and package delivery demonstrate the absence of market failure in certain postal contexts, the
objective of universal service may justify the government’s entry into competitive markets.

4. ‘What benefits do postal consumers, customers and the general public derive from
applying the antitrust laws to the postal service? -

The antitrust laws are premised on the conviction that market forces are generally the most
reliable motivator for efficiency, innovation, and consumer service. The goal of antitrust
enforcement is to ensure that market forces are permitted to work. The direct goal of an antitrust
enforcement action is to stop anticompetitive agreements and monopolistic conduct that interfere
with the healthy competitive functioning of the marketplace. Consumers benefit when market
dynamics reflect a competitive situation. Consumers are at risk whenever external, non-market
forces disrupt market dynamics. Unlike regulatory oversight -~ which has the potential to
significantly affect market dynamics -- antitrust enforcement provides a highly effective deterrent
against unreasonable restraints of trade without resort fo a more intrusive regime of goverrment
-oversight, thus benefitting postal consumers, customers, and the general public alike.

5. Will the application of the antitrust laws harm the postal service’s labor force? Please
explain. -

Labor concerns are an important consideration in any industry as labor-intensive as the
USPS, for labor relations are a critical factor in containing costs and in enhancing efficiency and
productivity. However, labor issues are not directly relevant to competition policy analysis. The
Antitrust Division does not have a position on the labor issues relevant to HR. 22 except emphasize
the need for evaluating competition policy concern on the merits, reserving any final balancing of
interests until there is a clear understanding of all competing policy interests, if any.

6. Why are the antitrust laws better than regulation for preserving competition?

An effective antitrust enforcement program provides a bulwark against the anticompetitive
use of market power to reduce consumer choice, chill economic freedom, and retard innovation.
Unlike regulation, vigorous antitrust enforcement deters anticompetitive conduct without the creation
of pervasive regulatory regimes, which can and do exert dampening effects on the marketplace.

7. The postal service is worried that they will face a flood of lawsuits if the antitrust laws
are applied to their activities. Is this a legitimate concern? Please explain.

This is a concern of all firms to which the antitrust laws apply. It bears full consideration
only if there is a demonstrable policy justification for shielding the USPS non-monopoly activities
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from antitrust scrutiny. As a general rule, we disfavor exemptions or protections that set one class
of competitors apart from others under the law.
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Mr. McHUGH. Thank you very much. Thanks for being here, too.
[Laughter.]

The next panel is made up of two very distinguished gentlemen:
Mr. Fred Smith, who is chairman and chief executive officer of the
Federal Express Corp.; and Mr. James P. Kelly, who is president
and chief executive officer of United Parcel Service.

I asked staff if they were here, and someone said, “Gee, I haven’t
seen them, and I hope they are not with Mr. Sachs.” [Laughter.]

So these two guys walk into a bar. The first guy says—[laugh-
ter.]

They are checking to see if they are in a holding room. I didn’t
know we had one, but—[laughter.]

[Pause.]

Mr. McHUGH. Have you gentlemen seen Lew Sachs? [Laughter.]

To let you in on that, he was the gentleman on the first panel
who didn’t show up, and we were beginning to worry you three
were together somewhere. [Laughter.]

Mr. SmiTH. We were right behind the door, but it still took us
10 minutes to get here.

Mr. McHUGH. I said awfully nice things about you while you
were out of the room. I will show you the record later.

I do deeply appreciate you two gentlemen being here. You both
have extraordinarily busy schedules, extraordinarily successful
companies, and are most gracious in agreeing to be here today and
to give up some of your valuable time in helping us to go over this
issue. In that regard, we have also appreciated very much the op-
portunity to work with both of you personally, but on a continuing
basis with your representatives who have been fully engaged in
this process, as you know. You have provided a great service, cer-
tainly to the subcommittee, but I think to the entire country on
this important matter.

As I mentioned with the abbreviated first panel, we have made
both of your statements part of the record and entered them in
their entirety, and we appreciate the work and thought that went
into those. I have read them both. I would yield to you now for the
opportunity to make an oral presentation. But before we do, the
subcommittee and committee rules require, as I think both of you
have done in the past, ask you to rise and to affirm an oath. If you
would do that, please, gentlemen and raise your right hands.

[Witnesses sworn.]

Mr. McHUGH. The record will show both witnesses responded in
the affirmative.

With that, welcome. I am going to, for no other reason than this
is how they are listed here—this is no reflection on seniority, no
reflection on success, no reflection on anything other than that this
is how they were typed—I will yield first to Mr. Smith who, as I
said, is chairman and CEO of FDX, and welcome him and pay our
attention to you, sir, as you make whatever comments you would
like to at this time.
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STATEMENTS OF FRED SMITH, CHAIRMAN AND CHIEF EXECU-
TIVE OFFICER, FDX CORP.; AND JAMES KELLY, CHAIRMAN
AND CHIEF EXECUTIVE OFFICER, UNITED PARCEL SERVICE

Mr. SMmITH. Thank you very much, Mr. Chairman. I am delighted
to be here representing tens of thousands of employees and inde-
pendent operators that drive the FDX system, two primary compo-
nents of which are Fed Ex and RPS.

I am delighted to be here with my friend, Jim Kelly, as well, rep-
resenting the fine folks at UPS. I think both our companies have
many more similarities in outlook on this matter than disagree-
ments. In fact, I think we would both very much like to end up in
exactly the same place, and whatever disagreements we have are
probably as to how best to get there.

In that regard, as you know, we support H.R. 22 and think that
it is a good piece of legislation, well thought out, that takes the
country, and our industry and, for that matter, the Postal Service
in the direction that it should and must go in the 21st century.

I think it is important to look at this issue from a broader per-
spective than is often the case. In that regard, the way I charac-
terize what the Postal Service is trying to do today is what private
business would call a diversification.

As you well know, the Postal Service was given a monopoly in
1871 to carry letters. And the primary justification for that was to
provide universal service and the primary commercial ties for an
expanding nation.

In the early part of the 20th century, the Postal Service began
to add, in addition to their letter traffic, the movement of publica-
tions and physical goods, and over a number of years developed a
substantial business in that regard.

Then in the middle part of this century—and Mr. Kelly could tell
you a lot more about it than I can because his company was right
in the middle of it—the Postal Service, in essence, withdrew from
the goods delivery business. One of the reasons that they did was
that they found that the operating systems—the vehicles, the post
offices and so forth—could either be optimized for the delivery of
letters, and publications and small items or they could be opti-
mized for the delivery of packages, but not both. To put it in very
simplistic terms, it is one thing to be delivering letters in a small
jeep vehicle with a right-hand drive in your neighborhood, and it
is quite something else to be delivering parcels which require the
capabilities of step vans of the type operated by UPS or Fed Ex or
RPS.

UPS became the primary parcel delivery entity in this country,
and only recently has the USPS begun to turn its attention away
from the delivery of letters and small items back to the delivery of
goods, both in this country, and more worrisome, as a matter of
facfl, in the international sphere where they are under far less over-
sight.

The reason that they are doing that, at least according to their
own statements, is that they fear technological obsolescence of the
movement of letter mail, and they feel that they should be allowed
to be competitive in areas which are also served by the private sec-
tor.
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Quite frankly, we find no compelling public argument to support
that position of the Postal Service. It is hard for me to fathom why
it is in the public interest. The Postal Service is exempt from anti-
trust regulation, is exempt from most tort claims—at least accord-
ing to them that they are—is represented by taxpayer-funded law-
yers, does not pay any sales, excise or property taxes, is exempt
from zoning regulations, does not buy license plates for their cars
or their trucks, has no zoning restrictions on it and, in fact, only
pays parking tickets if it voluntarily agrees to do so. With the Post-
al Service enjoying all of those advantages—not to mention the fact
that for every dollar of profit that we return to our shareholders,
we pay, at the moment, about 41 cents out of every dollar to the
Federal Government—we can’t for the life of us find any compelling
public-interest argument for the Postal Service to be able to diver-
sify into the goods movement sector.

But having said that, there is a very large private interest in the
Postal Service becoming something that has a viable mission in the
21st century, and the political realities of that are so stark that we
believe that H.R. 22 is a good compromise, dividing the Postal
Service’s operations into the sector which benefits from all of those
advantages that I just listed—and many more, plus the monopoly
rents that they can command by virtue of their letter monopoly—
and a competitive sector which has the appropriate controls, and
opportunities and risks that our companies take in the marketplace
every day.

So on that basis, we think H.R. 22 is a well thought out first step
toward the commercial operations of the Postal Service becoming
privatized. It recognizes the private interests of postal workers and
the interests of the people who have come to depend on the mails,
but also recognizes the realities of the world economy and the reali-
ties of the marketplace for the 21st century.

One of the areas of particular concern, before I conclude my re-
marks and turn it over to Mr. Kelly, is the Postal Service’s forays
into the international marketplace. As you know from the Postal
Service’s own figures, they lose money. In fact, as well reported,
they lost a considerable amount of money. That money has been
paid for by the taxpayers of the United States in lost income taxes
not paid by the commercial transportation companies that would
have handled that traffic or by the first class letter mailers who
would have enjoyed lower rates for the movement of their traffic
had it not been for these efforts of the Postal Service to get in-
volved in those sectors.

In that sector, in particular, they are not under the same control
elements and auspices of the Postal Rate Commission, as you
know. And I think Jim Kelly, who has been very vocal about this
and compared some of the rates being charged in the international
sector compared to the domestic sector, makes a very, very compel-
ling case as to how this is neither desirable nor fair.

I think, with that, I will stop and, hopefully, I have given you
the very broad perspective of our view on the Postal Service’s situa-
tion and the legislation itself.

[The prepared statement of Mr. Smith follows:]
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of the Committee oh Government Reform And Oversight
U.S. House of Representatives on
H.R. 22, The Postal Modernization Act of 1999
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Statement of Frederick W. Smith
Chairman, President, and Chief Executive Officer
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H.R. 22, the Postal Modernization Act of 1999, is the most substantial and
thoughtful proposal to reform the postal laws of the United States in 25 years or
more. H.R. 22 charts a sound and balanced course for modernization and reform of
U.S. postal law, EDX Corporation, including its subsidiaries Federal Express and
RPS, will support enactment of HR. 22 into law provided that Congress refrains
from amendments that undermine the careful balance struck in the proposal.

At the outset, I would like to commend the Subcommittee, and especially
Chairman McHugh and his staff, for their attention to public service in the best sense.
Two and a half years ago, I testified on an earlier version of H.R. 22. In the
intervening period, the Subcommittee has diligently sifted arguments and proposals
advanced from many different points of view and incorporated into the bill not the
views of the largest or loudest partisans, but the ideas that would, in the view of the
Subcommittee, advance the public interest. H.R. 22 is a qualitatively more
sophisticated bill than its earlier incarnation. This patient work has proceeded
steadily even though, in all this time, "postal reform" has not once been featured on
the Sunday talk shows. Balanced, nonpartisan posta} reform may not be the stuff of
political glory, but it is the sort of legislative work that will earn the long term
gratitude of the delivery services sector and the American people.

SHOULD THE POSTAL SERVICE COMPETE WITH PRIVATE COMPANIES?

. Critics of H.R. 22 have argued that a government agency like the Postal Service
should not be allowed to compete with private industry. Philosophically, 1 agree with
these critics. But, as events of the last six months—indeed, the last few days—have
graphically demonstrated, at some point philosophy must yield to reality. The major
post offices of the world, including the U.S. Postal Service, are in the process of
launching a massive commercial attack on private industry, Commercial
developments are threatening to overwhelm the incremental reforms of HR. 22. In
the foreseeable future, governments will confront still more fundamental policy
choices in the postal field. If enacted promptly, I believe that H.R. 22 will provide
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Congress with a rational basis for further decisions. If not, in my judgement,
Congress will have to move directly to more radical, and probably less well
considered, legislation.

Basically, the only proper justification for a government Postal Service is to act
as a provider of last resort for necessary public postal services that would otherwise
be unavailable from the private market. A government Postal Service—which does
not need to make a profit, does not answer to shareholders, loads its fixed costs on
a legal monopoly, and cannot go out of business— behaves so differently from
private competitors that it distorts the entire market. These dangers are compounded
by the perverse tendency of the Postal Service to use governmental powers for
commercial ends. The Postal Service has, for example, issued regulations which
expand the definition of the postal monopoly far beyond anything Congress intended.
As representative of the United States at the Universal Postal Union, the Postal
Service has negotiated treaties that advance its commercial interests rather than those
of the United States as a whole.

In the beginning of the Republic, the Post Office Department was established
on exactly this basis. Given the undeveloped state of the national transportation
system and financial markets, only the federal government could establish a national
Post Office for distribution of letters and newspapers. In the early 1900s, the Post
Office’s mission was expanded to provide a rural parcel service that the private
market was unable to provide. '

Today, however, the Postal Service is inexorably losing its status as a provider
of lastresort. The financial and operational core of the Postal Service - the monopoly
over the carriage and delivery of letters—will one day dissolve in a technological
mist. Senders of letters and documents will have multiple alternatives to the Postal
Service for delivery of their correspondence.

As competitive services replace the public services of the Postal Service,
Congress must choose between two policy options. Either the Postal Service must
be wound down in an orderly manner as competitors are able to take over its
functions or the Postal Service must be allowed, and reguired, to compete on terms
that are identical to those faced by private competitors.

Closing down the Postal Service, like any other government agency that has
outlived its usefulness, is an option that ought to be considered sertously. However,
the practical and political problems would be formidable. No matter how quickly
technology and competitive alternatives advance, America will be dependent on the
Postal Service for some period of time. Managing an organization the size of the
Postal Service through a long period of decline and diminution of function, while
maintaining quality of service, be an extremely difficult task.
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The alternative is to require the Postal Service to compete on a level playing
field whenever it competes with private companies. If and when the Postal Service
finds itself in competition in all aspects of its business, then it must, in all aspects of
its business, face the same conditions as private competitors. In other words, it must
become a private company. There will no longer be any public policy justification
for a postal monopoly law or a governmentally owned and operated Postal Service.
As in the aviation industry, minor market failures will be addressed by government
contracts to remedy specific problems.

H.R. 22 moves towards clarification of these options. H.R. 22 restructures the
Postal Service into two fundamental divisions: non-competitive and competitive. On
the onc hand, H.R. 22 preserves the ability of the Postal Service to perform its
remaining non-competitive, public service missions. On the other hand, H.R. 22
gives the Postal Service freedom to offer competitive products on even terms with
private industry. Accounts for the non-competitive and competitive products must
be kept separately. In addition, non-postal products and joint ventures must be
provided through a separate Corporation. Eventually, I believe, this discipline of
structural separation should be extended to all competitive products.

In the foreseeable future, there will be no escaping a fundamental decision on
the fate of Postal Service. The clear distinction between non-competitive and
competitive products established by H.R. 22 will lay the proper groundwork for this
decision. If, after a few vyears, it turns out that the Postal Service has learned to
compete fairly and successfully, then Congress should move towards complete
privatization and demonopolization. If not, then Congress can, with a clear
conscience, act to spin off the Corporation and restrict the Postal Service to a
shrinking pool of noncompetitive functions. In the long term, we can live with either
outcome.

What we cannot live with is the current situation. The center of gravity of the
Postal Service is shifting more and more towards a competitive posture, yet the
Postal Service, operating under a 1970 law, is not required to abide by the same laws
as private companies. There are no clear rules as to what businesses the Postal
Service can enter or how its competitive ventures are to be financed. Only a couple
of days ago, the Postal Service announced that it would provide international express
service in conjunction with the German Post Office through a subsidiary, DHL,
bought largely with public assets. In this way, the Postal Service is able to piggyback
on the anticompetitive accomplishments of foreign post offices. Faced with such a
situation, the Postal Rate Commission does not begin to have the tools to enforce
even the vague rules that do exist.

H.R. 22 will clarify the rules for now and lays the groundwork for a more’
fundamental decision on the long term final fate of the Postal Service. In my
judgement, H.R. 22 is the right postal biil at this time.
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UNIVERSAL POSTAL SERVICE

Postal Service competition with private companies is a two-sided coin. For
many, the principal issue is not the difficulties faced by private companies but the
threat that competition may pose to the Postal Service’s ability to maintain universal
postal service.

Let me be clear. Isupport universal postal service. Every citizen in every part
of the Nation should have access to basic, affordable postal service. I do not want
to see stamp prices increased unnecessarily. I recognize and respect the spirit of
public service that motivates men and women in the Postal Service. "Should the
United States assure universal postal service?” is not an issue so far as I am
concerned. But "What is the most efficient way for the United States to guarantee
alevel of universal postal service consistent with our national needs?" is a legitimate
question that proponents of universal postal service must address seriously and
quantitatively, with more than knee-jerk calls for monopoly and postal privilege.

The role of the postal monopoly in the provision of universal postal service is
frequently misunderstood. It is often argued that anything that allows the Postal
Service to expand its business in a given market is desirable so long as revenues
cover incremental costs and earn an additional dollar. This dollar, it is said, reduces
the overhead costs borne by first class mailers. This logic would support extension
of the Postal Service’s monopoly into any business activity in which incremental
costs are less than total costs. For example, granting the Postal Service a monopoly
over air freight services could, by this reasoning, reduce the price of a first class
stamp by several cents.

What’swrong with logic? What's wrong is that a monopoly not only generates
economies of scale, it also breeds inflated costs, inefficiency, and lack of innovation.
I can tell you from personal experience that no one in his right mind would suggest
that the United States would have better or cheaper or more universal express service
today if the Postal Service had succeeded in extending its monopoly to include
express services in the 1970s. Suppose the Postal Service had participated in the
early express business by pricing at marginal costs and loading overhead costs on to
monopoly mailers? The result would have been to discourage investment in the
development of the -express industry. Either way, substantial Postal Service
involvement would have retarded evolution of our current, universal express
network. In regard to more traditional postal services, as well, a recent study by
economists at the Postal Rate Commission suggests that inefficiencies due to the
postal monopoly exceed economies of scale by several billions of dollars. While
reasonable persons can dispute the exact figures, no one can deny that a postal
monopoly implies huge costs as well as benefits. The truth is that the postal
monopoly has probably increased, not decreased, the cost of universal postal service
in the United States.
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A closely related issue is the cost of the Postal Service’s universal service
obligations. Here, too, there are many misunderstandings. Economic studies show
that the cost of rural postal service is not much greater than the cost of urban postal
service. Even if there were no legal mandate, the Postal Service would continue to
serve all addresses in the United States, the same as Federal Express. The major
costs of universal service lie elsewhere.

In place of misunderstanding and groundless assumptions, H.R. 22 offers
several measures that would begin to develop necessary data and clear objectives.

Although the costs of legally mandated universal postal service are often said
to justify the extra revenues supposedly generated by the postal monopoly, in fact no
one knows the magnitude of such costs. Changing technology may or may not have
the effect of increasing the cost of universal postal service. Lack of data has
bedeviled postal policy discussions for decades. H.R. 22 would shed needed light
on this topic. For the first time, the Postal Regulatory Commission will provide an
annual estimate of the costs of universal service.

Another often overlooked element of universal service is the quality of service.
The proper guestion is not whether postage rates are high or low, but whether the
mailer is getting good value for his money. H.R. 22 will require the Postal Service
to provide the Postal Regnlatory Commission with regular reports on the quality of
noncompetitive services. This, too, is a distinct advance over current law.

Cost and quality of service come together in the question, "What level of
universal postal service should the government guarantee in the future?” As we
develop more and more ways to communicate, this is a policy question that deserves
more careful consideration. In this respect, as well, HR. 22 makes a contribution by
requiring the Postal Service to begin the process of identifying specifically what level
of universal postal service is suited to national needs.

In sum, H.R. 22 will move us towards a more efficient, more cost-effective
universal postal service, better tailored to the needs of the Nation. These measures
are not only desirable; they are overdue.

FIREWALLS: THE LYNCHPIN OF H.R. 22

Given the bill’s dual focus on the rules of competition and protection of
universal service, the core reform of H.R. 22 is the division between noncompetitive
and competitive products. This division provides the framework for other reforms,
including all provisions giving the Postal Service greater commercial freedom in
competitive markets. Division is enforced by what the Chairman has dubbed
H.R. 22’s “firewalls.” The firewalls consist of several types of provisions:
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s reliance upon objective factual criteria (degree of effective competition),
administered by the Postal Regulatory Commission, to define
noncompetitive and competitive categories;

*  separation of accounts, both operating accounts and capital assets;

* requirement of an allocation of common overhead costs proportional to the
distribution of attributable costs (equal cost coverage rule);

*  structural separation for Postal Service participation in joint ventures and
non-postal markets;

¢ anend to legal privileges favoring the Postal Service in the provision of
competitive products.

Without strong firewalls, H.R. 22 is a dead letter. Mailers will never accept
greater commercial freedom for the Postal Service if they will be forced to
underwrite the Postal Service’s competitive adventures. Competitors—including not
only companies like Federal Express but also newspapers, messenger companies, and
private post offices—will oppose H.R. 22 unless assured that the Postal Service’s
competitive activities will not derive substantial financial, legal, or commercial
benefits from its noncompetitive activities. Just as importantly, H.R. 22 will fail as
a modernization measure if the Postal Service is not required to operate with true
private sector efficiency. Subsidized Postal Service participation into competitive
markets will not raise the Postal Service’s operations to the level of private enterprise;
it will bring down the competitive market to the false economies of the Postal
Service. :

I cannot emphasize too strongly the importance of these firewalls in our
evaluation of H.R. 22.

Because of our concern for the integrity of the firewalls, we cannot support a
number of amendments proposed by the Postal Service. For example, we oppose
amendments which assign various products to the competitive category regardless
of whether they in fact face effective competition. Similarly, we cannot support
amendments that would give the Postal Service exclusive authority to initiate re-
assignment of noncompetitive products to the competitive category. Both types of
amendments are inconsistent with firewalls erected by H.R. 22. Comunercial freedom
for the Postal Service should be coterminous with effective marketplace discipline.

Still more damaging to the firewall protections is the Postal Service amendment
that would replace the Competitive Products Fund with an uncertain and
unpredictable alternative accounting scheme. To implement this new accounting
scheme, the Postal Service proposes to scrap accounting practices worked out by the
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Postal Rate Commission over thirty years and devise a new method for assigning
operational costs and revenues. Separation of accounts would be part of a larger
exercise to assure the Postal Service's ability to obtain financing for competitive
products. For five years, the Postal Service proposes to continue use of the full faith
and credit of the United States to borrow money to compete against private
companies. Lemming Express may support additional commercial flexibility for the
Postal Service’s competitive activities under such circumstances, but Federal Express
will not.

Another Postal Service amendment that would remove a firewall element crucial
to the bill is the proposal to sunset the equal cost coverage rule after five years. The
Postal Service says the equal cost coverage rule will be "unnecessary” after five
years. I cannot understand this argument. Manifestly, this principle will remain a
critical element of postal policy so long as the Postal Service has the ability to shift
overhead costs of competitive products on to users of noncompetitive products. The
Postal Service also suggests that the equal cost coverage test might become more
difficult to satisfy if bill payment migrates to email. While this possibility supports
a provision, already in H.R. 22, authorizing the Postal Regulatory Commission to
adjust application of the equal cost coverage rule for special circumstances, it does
not in any way justify sunsetting the rule itself.

In sum, Postal Service amendments which attack the firewalls in HR. 22 would
loose a government-subsidized monster in the delivery services sector and other
segments of the American economy. Rather than see creation of such a monster, we
would join with those who believe that the Postal Service must be confined to
noncompetitive markets and dismantled as these markets shrink.

NONCOMPETITIVE POSTAL PRODUCTS

For the foreseeable future, the bulk of Postal Service revenues will continue to
be derived from markets that are noncompetitive because of legal or practical
consequences of the postal monopoly. H.R. 22 proposes a basic change in the
regulation of noncompetitive products with the introduction of price caps for baskets
of products. :

The proposed price caps would address a fundamental flaw in the 1970 act.
Under current law, the Postal Service has unfettered discretion to determine the
overall level of revenues to be extracted from customers who cannot choose
alternative suppliers. Such unchecked monopoly power is logically absurd and

" detrimental to the public interest. The Postal Service has had little reason to control
its costs, and postal unions have had no incentive to moderate wage demands. An
independently administered system of price caps is a necessary reform.

Details of the price cap mechanism are of greater concern to other parties, so [
will leave it to them to make specific comments. However, I would like to offer 2
couple of general observations. Price caps essentially allow the Postal Service two
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types of pricing freedom. First, the Postal Service would be authorized to raise the
overall level of postage rates within specified limits. This type of freedom has
gained a substantial measure of acceptance in the mailing community. Second, the
Postal Service would be allowed to adjust rates of individual products, thus "de-
averaging” or "re-balancing” the distribution of overhead costs among different
products. This type of freedom is much more controversial. Each mailer of
noncompetitive products fears that he will pay a higher share of overhead costs and
the other fellow will pay a lower share. In response to such fears, H.R. 22 limits this
second type of rate flexibility with tightly drawn rate bands. The Postal Service has
proposed amendments that would allow it greater flexibility to re-balance tariffs.
While I suspect that the Postal Service may need somewhat greater flexibility than
permitted in H.R. 22, the politically feasible path probably lies closer to H.R. 22 than
the Postal Service’s proposal.

At the same time, limiting the ability of the Postal Service to re-balance tariffs
restricts its ability o adjust tariffs to reflect changes in underlying cost structures.
Without such pricing flexibility, the level of overhead costs borne by individual
products could drift substantially from the standards setin the baseline rate case. For
this reason, the Postal Rate Commission has suggested H.R. 22 provide for cases to
"realign” baseline rates. This proposal is worth serious consideration. Thefrequency
of realignment cases might be limited to ensure that they do not become a substitute
for price cap mechanisms provided in the bill.

H.R. 22 also introduces & new concept into the pricing of noncompetitive
products: negotiated service agreements. Under this provision, the Postal Service
will be allowed to more closely integrate its operations with major mailers and pass
on a portion of the cost savings. At the same time, negotiated service agreements
must be structured so other mailers will not be disadvantaged. This concept
represents a major advance over the unlimited discounts contemplated in an earlier
version of H.R. 22.

COMPETITIVE POSTAL PRODUCTS

H.R. 22 would grant the Postal Service essentially the same commercial
freedom in the pricing of competitive postal products as enjoyed by private
companies. The Postal Service would be allowed to price any product down to
attributable costs. The Postal Service would be able to negotiate contracts with
major customers and introduce volume discounts. In a market test of a new product,
the Postal Service would not be constrained to cover attributable costs, although
losses would have to be made up from competitive product revenues in the future.

Pricing freedom is not unlimited, however, any more than it is for a private
company. Like a private company, the Postal Service would be free to price some
competitive products more aggressively than others, but, in so doing, it would also
run the risk of losing business in other competitive products whose prices would have
to be raised to make up for lost contribution to overhead. I Postal Service fails to
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cover overhead costs in a given year, it will be forced to make up losses in
succeeding years. This is the discipline imposed by the equal cost coverage rule, a
firewall provision described earlier. In administering the equal cost coverage rule,
the Postal Regulatory Commission would be authorized to make allowances for
intrinsic differences in the cost structures of noncompetitive and competitive
products. In addition, the Commission is authorized to phase-in this requirement
over five years to allow the Postal Service a fair chance to raise its efficiency to
market levels. While the discipline of the equal cost coverage rule is flexible, it is
also indispensable. Without it, pricing freedom for competitive products is out of the
question.

As always, an important element of the regulatory framework is the mechanism
forenforcing the rules. H.R. 22 provides that the Postal Regulatory Commission will
annually audit the books of the Postal Service. These accounts will be available to
the public in sufficient detail so that interested parties can check the Commission’s
conclusions. If necessary, any party, or the Commission on its own motion, can
initiate a complaint proceeding which can result in an order re-setting competitive
rates to lawful levels. H.R. 22 further provides that the Postal Regulatory
Commission can require the Postal Service to discontinue a competitive product that
persistently fails to cover attributable costs.

As | have always said, we are ready, willing, and able to compete with the
Postal Service on equal terms. If the disciplines and controls provided in HR. 22 are
not significantly weakened, we can accept the commercial freedom for the Postal
Service’scompetitive postal products granted by H.R. 22. My only suggestionin this
area is to ask the Subcommittee to reconsider the standards which the Postal
Regulatory Commission would apply inre-setting rates after a complaint proceeding.
In our view, these standards are not sufficiently clear, so we have proposed a
technical amendment on this point.

EQUAL APPLICATION OF LAWS TO COMPETITIVE PRODUCTS

H.R. 22 takes great strides in advancing the simple, but fundamental principle
that the Postal Service should be subject to the same laws as everyone else when it
participates in competitive markets. In brief, the Postal Service’s competitive
products would be subject to antitrust law, tort law, unfair competition law, and
zoning law in the same manner as a private company, and the Department of Justice
is directed to report on other differences in legal treatment. 1 strongly support these
reforms.

In this part of my testimony, I would like to touch briefly on the application of
this principle to three areas highlighted in my 1996 testimony: mailbox access,
vehicular licenses, and customs laws.

Mailbox access. Under the mail box access rule (18 U.S.C. §1725), private
companies are prohibited from placing items in curbside mailboxes even though a
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GAO study has found that a clear majority of Americans (58 percent) believe this
restriction should not apply to companies like Federal Express. This rule is the
product of Depression-era concerns. In the mid-1960s, the Post Office announced
it would henceforth deliver only to curbside boxes in new residential areas, citing
studies showing that curbside delivery was half as expensive as delivery to the door.
This policy has greatly increased the commercial importance of the mailbox access
rule. Today, more than 70 percent of residential deliveries are made to curbside
mailboxes, cluster boxes, apartment boxes, and similar Postal Service-only
receptacles.

In 1996, I urged the Subcommittee to repeal the restriction on mailbox access.
Unfortunately, the Subcommittee concluded that even a limited experiment in
opening the mailbox access was too controversial to include in H.R. 22. Without
seeking to revisit that decision in this bill, I would ask the Subcommittee to consider
the fairness of allowing the Postal Service to use the mailbox system for delivery of
competitive products while denying this right to competitors. After all, the Nation’s
system of mailboxes was built and paid for by mail recipients, not by the Postal
Service. Unless the law on mailbox access applies equally to all competitive
products, the law will perpetuate a tremendous bias in favor of the Postal Service in
lawfully competitive markets. I urge the Subcommittee to provide that the mailbox
access rule applies equally to all competitive products.

Vehicular license fees. H.R. 22 provides that the Postal Service shall comply
with Federal and State laws regulating the operation of vehicles if such vehicles "are
primarily and regularly used for the transport or delivery” of competitive products.
In reality, this vehicle-by-vehicle test means that the Postal Service will almost
always escape license fees. In contrast, another provision of H.R. 22 imposes tort
liability on the Postal Service vehicles depending on the proportion of non-monopoly
mail being carried by the vehicle at the time of an accident. In one of its
amendments, the Postal Service argues that pro-rata application of tort liability is
impractical under such circumstances. We agree with the Postal Service on this
point. By the same token, however, pro-rata application should be used wherever it
is practical. In the case of license fees, it would be perfectly feasible to require the
Postal Service to pay license fees based on the overall proportion of competitive
products delivered by its vehicular fleet in a given State. I urge the Subcommittee
to consider these practical modifications to the principle of equal application of the
laws.

Customs laws. Customs laws are the single biggest impediment to the
development of international trade. H.R. 22 provides that the Postal Service, in the
provision of competitive products, may not take advantage of discriminatory foreign
customs procedures designed exclusively for postal shipments. Implementation of
this provision is delayed for five years, however, to avoid imposing burdens on U.S.
shippers who have invested in Postal Service products that make use of foreign
customs preferences. I accept the fairness of a five-year grace period for existing
products, but 1 do not think the Postal Service should be able to take advantage of
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this grace period to develop new international products and services that take
advarntage of such discriminatory foreign customs procedures. Therefore, I ask the
Subcommittee to consider limiting this grace period provision to existing
international postal services.

IMPARTIAL ADMINISTRATION OF THE LAWS

Closely related to the matter of equal application of the laws is the problem of
impartial administration of the laws. Not only should the Postal Service, in its
competitive activities, play by the same rules as everyone else, but the government
should apply the rules equally and impartially to all. This obviously will not be the
case if the Postal Service itself is entrusted with exercising governmental authority.
H.R. 22 addresses this issue in two important areas.

First, H.R. 22 divests the Postal Service of authority to issue regulations
administering the postal monopoly. Current administrative suspensions of the postal
monopoly are preserved by statute. Istrongly support these necessary reforms. Not
only will they give legal certainty to the scope of the postal monopoly, but they will
also go a long way towards improving relations between the Postal Service and
private operators. The Postal Service has proposed an amendment that would, among
other things, resurrect the Postal Service’s rulemaking authority over the postal
monopoly. Although the Postal Service has assured us that this was an unintended
consequence of this amendment, we urge the Subcommittee to scrutinize this
amendment with extreme care.

Another provision of HR. 22 would generally bar the Postal Service from
competing in an area that it regulates or regulating an area in which it competes.
This principle is very important and must be retained. We do not object to a Postal
Service amendment that would, as we understand it, require the Postal Regulatory
Commission to follow antitrust precedents developed by the Department of Justice
and Federal Trade Commission rather than concocting its own unique brand of
"postal antitrast” law.

POSTAL MONOPOLY

H.R. 22 would limit the scope of the postal monopoly to letters transmitted for
less than six times the basic stamp price, that is, less than $1.98 at today’s stamp
price. In addition, letters weighing more than 12.5 ounces could be carried out of the
mail even if priced less than six times the stamp price. This approach to limiting the
postal monopoly is similar to that adopted in many countries, including the European
Union, although it is not as pro-competitive as reforms adopted by countries such as
Sweden, New Zealand, and Germany, which have abolished their postal monopolies
altogether (in 2003 in the case of Germany). The practical effect of H.R. 22’s new
limits on the postal monopoly will be to repeal the monopoly over two-pound
Priority Mail shipments that can legitimately be considered "letters,” less than 4
percent of total Postal Service revenue.
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‘While I support these provisions of HR. 22, I would to go further. Over the
long run, the only fonic that can enhance the vigor of the Postal Service is
competition, and I would recommend alarger dose. While H.R. 22 is clearly moving
in the right direction, I encourage the Subcommittee to consider the wisdom of
adding more stringent limits on the postal monopoly, to be phased in after a few
years. For example, a price limit of double the stamp rate would still protect more
than a third of Postal Service revenue from competition. Given the pace of change,
such a prescription is not too strong medicine for thi¢ Postal Service.

In addition, we have submitted to the Subcommittee a number of technical
amendments to the postal monopoly provisions of H.R. 22. These will clarify
without changing the intent of H.R. 22. For example, H.R. 22 plainly intends that
bulk outward international mail should be considered outside the postal monopoly
because such mail is placed in the competitive category. Nonetheless, no provision
in H.R. 22 actually permits private carriage of such mail. We have suggested an
amendment that wonld do so. Similarly, although a provision in H.R. 22 provides
for grandfathering the current administrative suspensions of the postal monopoly, in
many cases the precise legal results of this provision will be unclear. We therefore
~suggest that the Postal Regulatory Commission issue regulations that would set out
specifically the scope of the administrative suspensions grandfathered by H.R. 22.
Given the extreme importance of the postal monopoly provisions for all parties, I
urge the Subcommittee to consider these technical amendments carefully.

PRIVATE LAW CORPORATION

H.R. 22 authorizes the Postal Service to establish a private law Corporation.
The Corporation can offer non-postal products as well as postal products and engage
in joint ventures with private companies. Financing for the Corporation would be
limited to the funds and assets of the Corporation itself and the funds and assets of
the Competitive Products Fund, as well as such money as the Corporation can
borrow on its own credit or attract in the form of contributions from joint venture
partners and new shareholders (in subsidiaries). I support this provision of H.R. 22
because it will place clear and reasonable restrictions on the Postal Service’s ability
to use public assets and monopoly revenues to gain a competitive edge in such
markets.

For the Postal Service, the Corporation offers an alternative organizational
structure for providing competitive products. Because of structural separation, the
Corporation will also allow the Postal Service to escape the detailed oversight by the
Postal Regulatory Commission necessitated by joint costs. The Postal Service will
be able 10 move some competitive postal products to the Corporation, although the
inherent advantages of the Corporation may be offset by losses in economies of scale.
If the Corporation is commercially successful, its enhanced value will improve the
balance sheet of the Competitive Products Fund. If it is unsuccessful, it should be
allowed to fail like any other private company.
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As ameans of preventing cross-subsidy and other distortions due to the postal
monopoly, structural separation is manifestly superior to accounting separation of
joint costs. As proposed, H.R. 22 requires the Postal Service to carry on new
activities, which are separable from traditional postal activities, in a structurally
separate Corporation. Indeed, after a suitable transition period, the Postal Service
should be required to spin off its competitive postal products to the Corporation to
the maximum feasible extent, Structural separation should be the rule, rather than
the exception, for all competitive postal products.

Another benefit of the manner in which H.R. 22 establishes the Corporation is
to serve as an international precedent. In Europe, the European Commission has
utterly failed to devise the sort of standards set out in H.R. 22, European post offices
have freely sold public assets, like real estate, to underwrite purchases of private
companies like DHL, A clear U.S. policy will help us to make the case for adoption
of similar rules in Europe.

Some critics of the Corporation have argued that it should be deleted from
H.R. 22 because it allows the Postal Service to enter non-traditional businesses. 1
believe these critics are missing the point. The Postal Service has already begun to
experiment with non-traditional postal products, joint ventures, and non-postal
products. In other developed countries, post offices have gone further down this road
than the Postal Service. If Congress is not ready to stop this trend in its tracks, then
it is highly desirable to require that such activities be placed in a separate corporate
structure. After a few years, Congress will have a rationale basis for deciding
whether the Postal Service can and should be allowed to compete like a normal
company. If Congress decides the Postal Service should be divested of such
activities, a corporate form will facilitate sale.

Plainly, the Corporation should not serve as an end run around the restrictions
of the Competitive Products Fund and the equal cost coverage rule, If the Postal
Service places assets into the Corporation, these assets must be independently
evaluated and the Competitive Products Fund should receive payment for such assets
in the form of bonds or stock issued by the Corporation. In addition, the Postal
Regulatory Commission will have to adjust the application of the equal cost coverage
rule if competitive postal products are shifted to the Corporation. Similarly, the
pricing of transactions between the Postal Service and the Corporation will have to
be subject to scrutiny by the Postal Regulatory Commission.

It is certainly true, as pointed out by the Postal Rate Commission, that the
Corporation should not be able to "play” with its assets without financial
consequence. The law must never lose sight of the fact that these assets belong to the
people of the United States, not to the Postal Service itself. Accounting rules should
be devised to make sure that the Corporation is motivated to act like a normal, profit-
oriented company and the Postal Service is barred from shifting monopoly rents to
the Corporation. Perhaps Congress should provide for the sale of a substantial
portion of the Corporation to the pubic within a definite time frame. Public
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ownership would provide an independent evaluation of the value of the Corporation
and ensure that the Corporation’s Board of Directors makes realistic business
decisions since "real” money of "real” investors will be at stake. This may be the
only way to ensure that the Corporation acts like a normal company. Ata minimum,
Congress should provide for a comprehensive review of the operations of the
Corporation after a fixed time period. This review should include appraisals by the
Treasury Department, the Department of Justice, and the Postal Regulatory
Commission.

ROLE OF THE BOARD OF GOVERNORS

H.R. 22 proposes to redesignate the Board of Governors as the Board of the
Directors "to convey the business responsibility of the Directors for ensuring
effective and efficient operations of the Service on behalf of the American public.
"H.R. 22 also requires that new Directors of the Postal Service be chosen on basis of
experience in managing organizations or corporations "similar in size in scope to the
Postal Service." At the same time, H.R. 22 retains the statutory duty of the Board to
"represent the public interest generally."

The proposed changes in the title and qualifications for the Board of Governors
highlight the inherent conflict in the mission of the Postal Service. Is the Postal
Service supposed to pursue its commercial self interest or the general welfare? As
the Postal Service becomes an ever more competitive entity, this conflict is
exacerbated. Worse, it may become blurred; public interest responsibilities may be
invoked to justify commercial decisions. For these reasons, I suggest that the
Subcommittee consider clarifying the role of the Board by making its primary focus
either management of the commercial interests of the Postal Service or
representation of the public interest, not both.

INTERNATIONAL POSTAL POLICY

H.R. 22 would correct a basic flaw in the 1970 act by submitting international
mail to the same regulatory oversight as domestic mail. The reasons which require
regulatory oversight of domestic mail—protection against abuse of monopoly power
and control of predatory behavior—apply equally to international mail. I strongly
support this reform.

H.R. 22 would also vest authority for international postal policy in the
Department of State and set pro-competitive objectives for the Department of State
to pursue. This provision would extend and clarify amendments to the postal law
adopted last fall, and I support it.

Since last fall, Ambassador Michael Southwick and his staff in the International
Organizations office at the Department of State have worked diligently to master
complex issues quickly. Urgency is required because the Universal Postal Union
(UPU) convenes a general congress in August in Beijing to negotiate the legal
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framework for international postal services during the period 2001 to 2005. The
deadline has already passed for submitting certain types of proposals for
consideration at the Beijing Congress. Under Ambassador Southwick’s leadership,
the United States has recently proposed that the UPU convene an Extraordinary
Congress in 2001 to reorganize the organization along commercially neutral lines.
This is an extremely important and responsible initiative for which the Department
of State deserves commendation.

On the other hand, the Department of State has failed to develop procedures to
open development of U.S. policy to all interested parties, including the Postal
Service, private carriers, and mailer groups. The Postal Service continues fo enjoy
exclusive access to key policy proposals and policymaking meetings. I am hopeful
that the Department of State will move rapidly to reform these procedures. 1f it does
not, the United States Government will not have the benefit of a public dialog on
possible U.S. proposals to amend the Universal Postal Convention. The deadline for
submission of such proposals is April 22 (with the co-sponsorship of two other
countries). [ urge the Subcommittee to oversee these developments with vigilance
and, if necessary, to add to H.R. 22’ provisions on international postal policy to
ensure that the U.S. policymaking is as open and transparent as possible.

TIMETABLE FOR IMPLEMENTATION

In one amendment, the Postal Service proposes acceleration of H.R. 22%
reforms by doing away with the baseline rate case and using instead rates from the
last general rate case.

I agree with the Postal Service that the reforms of H.R. 22 can be and should be
introduced more quickly, and I urge the Subcommittee to look into ways to do so.
Most reforms can take effect when baseline rates are effective and the Competitive
Products Fund is established. Whether or not a baseline rate case is needed
immediately depends in large part on whether realignment cases are allowed. A
baseline rate case for internationat rates will be needed in any case since these rates
have never been reviewed by the Postal Rate Commission.

CONCLUSION
With the changes I have proposed, H.R. 22 represents a very sound approach to
necessary modernization of the Nation’s postal Jaws. I hope that you will give

serious consideration to our suggestions for improving the bill.

Thank you for your consideration of the views of FDX Corporation.
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Mr. McHUGH. Thank you, sir. You have indeed. I normally don’t
recommend reading to anyone, but anyone who might be interested
in this process, the testimony that you have submitted is among
the more complex and thoughtful that we have had, and I would
recommend it to anyone who would care to review it.

That isn’t only my interpretation because you are generally sup-
portive, although it probably helped. [Laughter.]

I would now be happy and delighted to yield to our next witness,
Mr. James Kelly, who is chairman and chief executive officer of
United Parcel Service. As I said earlier, sir, we are delighted and
honored that you are with us. Without further ado, let me yield to
you and our attention is yours.

Mr. KeLLY. Thank you very much, Mr. Chairman. It is my pleas-
ure to be here, and good afternoon to members of the sub-
committee.

UPS was founded in 1907 as the world’s largest express carrier
and package delivery company

Mr. McHUGH. Excuse me, Mr. Kelly. Would you pull the micro-
phone a little bit closer to you, please. Thank you.

Mr. KELLY [continuing]. Serving more than 200 countries and
territories around the world.

There is no single issue of greater importance to the future of
UPS and our 330,000 employees and owners than postal reform,
and thank you for inviting me here today to share our views.

I would like to take a moment to thank you, Mr. Chairman, for
your tireless work and patience in grappling with what must often
seem like a thankless task. You have always been willing to listen
to both sides of this controversial issue, and your hard work and
leadership over the past few years have helped to define many of
the problems and challenges at hand and to shape possible solu-
tions.

This is an extremely complex issue with profound ramifications
for all Postal customers, as well as private competitors, like UPS.
We have listened to all of the arguments made by the Postal Serv-
ice that they need even greater flexibility over their prices to com-
pete in the marketplace. They say they must maintain their mo-
nopoly on letter mail and remove what little oversight they now ob-
serve. Otherwise, they say they will not be able to deliver mail at
affordable prices, stamp prices will go sky high, universal service
will die, rural post offices will close and the doctrine of a service
to “bind the Nation together” will die. And we all know none of this
is true.

Mr. Chairman, the logic leads us in the wrong direction. It per-
petuates the fundamental problem with the Postal Service as a
privileged competitor to private business and a Government agen-
cy.

Let me pose two fundamental questions that goes to the heart of
this debate:

What is the role of this Government agency and is the proper
role of the Government to leverage a monopoly power to compete
with private business?

You have stated the objective of reform should be to enhance the
core mission of providing universal letter-mail services at uniform,
affordable prices, and we agree. Unfortunately, we believe, in its
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present form, significant portions of H.R. 22 would create even
greater danger of monopoly abuse by the Postal Service.

Reform should not grant the Postal Service additional freedoms
to abuse its monopoly to compete with the private sector. Yet, that
is exactly what we believe the current bill would do. That is not
the role Congress intends for a Government-granted monopoly.

The Postal Service is currently operating under a hybrid status
where it is neither subject to the same controls as a Government
agency nor is it under the same discipline or obligations that pri-
vate businesses face. The Postal Service enjoys a host of exemp-
tions from regulations such as taxes, licensing requirements, zon-
ing regulations and so on. The result of this structure is a Postal
Service that has abandoned its focus of providing superior first-
class service for all Americans. This is all in efforts to garner mar-
ket share from private-sector competitors, through abuses of its
monopoly power, under the guise of protecting universal service in
a changing marketplace.

For the past decade or so, the Postal Service has ventured into
new markets and products never envisioned by Congress when re-
forming the Postal Service in 1970. The Postal Service is engaged
in predatory competition by using revenues from captive, first class
monopoly customers and taking every advantage of its Government
status to undercut prices of private-sector competitors.

Last month, the postmaster general testified before this com-
mittee about the threat of the highly commercialized and capital-
ized foreign postal administrations entering the U.S. market. Mr.
Henderson stated that the Postal Service would not have the abil-
ity to cut deals with foreign postal administrations and offer prod-
ucts priced below competitors, such as UPS and Federal Express.

On Monday, the Postal Service announced an alliance with DHL
Worldwide. They will offer a 2-day guaranteed service between the
United States and Europe. The price for this service is significantly
less than the prices charged by Federal Express, UPS, or DHL’s
own branded products. I ask the committee how can this be pos-
sible? Apparently, despite the rhetoric, the Postal Service isn’t that
terrified of foreign postal administrations entering the U.S. market,
as DHL is owned, in part, by the Deutsche Post AG.

Should we allow the Postal Service greater flexibility to make
such arrangements with foreign governments or is it time to reign
them in? We believe it is the latter. It is time to have this Govern-
ment agency refocus on its primary mission of providing superior
universal letter mail delivery.

Absence the elimination of the monopoly, Congress should, at a
minimum, strengthen the Postal Rate Commission to increase the
Postal Service’s accountability to consumers and taxpayers. Cur-
rently, the PRC does not have all of the basic tools to get informa-
tion it needs from the Postal Service to make informed and rational
decisions.

In the international arena, the PRC has no jurisdiction, and the
Postal Service has total freedom to set at any rate and service.

Again, I ask what is the role of this Government agency? The
PRC should be granted subpoena power and the authority to make
final binding decisions on all postal rates, including full jurisdiction
over international rates. And to encourage cost efficiency of the



354

Postal Service, the Commission should be given authority over the
Postal Service’s revenue requirement. As long as the Postal Service
maintains a Government-granted monopoly and is in direct com-
petition with the private sector, these short-term basic reforms are
needed to help provide consumers, taxpayers and private competi-
tors with the accountability Americans expect of a $60 billion Gov-
ernment agency.

No monopoly should have the unchecked authority the Postal
Service is seeking. These reforms will also help simplify and
streamline the rate-setting process. A stronger system of account-
ability will be an important first step in whatever long-term re-
forms come to pass.

Again, I thank the committee for your attention on this very im-
portant matter and for listening to UPS’ views today and in the
past. I certainly welcome any questions that you may have.

[The prepared statement of Mr. Kelly follows:]
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Good afterncon, Mr. Chairman, Members of the Subcommittee. I am Jim Kelly --
Chairman and CEO of United Parcel Service. UPS was founded in 1907 and is the
world’s largest express carrier and package delivery company, serving more than 200
countries and territories around the world. There is no single issue of greater importance
to the future of UPS and our 330,000 employees and owners than postal reform. Thank

you for inviting me to share our views here today.

I would like to take a moment to thank you, Mr. Chairman, for your tireless work
and patience in grappling with what must often seem a thankless task. You have always
been willing to listen to all sides of this controversial issue. Your hard work and
leadership these past few years have helped to define many of the problems and

challenges at hand and to shape possible solutions.

This is an extremely complex issue, with profound ramifications for all postal
customers as well as private competitors like UPS. We have all listened to the arguments

made by the Postal Service that they need even greater flexibility over their prices to
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compete in the marketplace, They say they must maintain their monopoly on letter mail
and remove what little oversight they now must observe. Otherwise, they say they will
not be able to deliver the mail at affordable prices. Stamp prices will go sky high, they
say. Universal service will die, they say. Rural post offices will close, they say. The

doctrine of a service “to bind the nation together” will die, they say

Mr. Chairman, this logic leads us in the wrong direction. It perpetuates the
fundamental probiem with the Postal Service as a privileged competitor to private
business and a government agency. Let me pose two fundamental questions that go to the
heart of this debate:

1) “What is the role of this government agency?”

2} “Is it the proper role of the government to leverage‘a monopoly power to

compete with private business?”

You have stated that the objective of reform should be to enhance the core
mission of providing universal letter-mail services at uniform, affordable rates. We
agree. Unfortunately, we believe that, in its present form, significant portions of HR 22

would create even greater danger of monopoly abuse by the Postal Service.

Reform should not grant the Postal Service additional freedoms to abuse its
monopoly to compete with the private sector. Yet, that is exactly what we believe the
current bill would do. Is this the role that Congress intends for a government granted

monopoly?
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The Postal Service is currently operating under a hybrid status where it is neither
subject to the same controls as a government agency nor is it under the same discipline
and obligations that private businesses face. The Postal Service enjoys a host of
exemptions from regulations such as taxes, licensing requirements, and zoning
regulations to name a few. The result of this structure is a Postal Service that has
abandoned its focus of providing superior first class service for all Americans. This is all
in efforts to garner market share from private sector competitors through abuses of its

monopoly under the guise of protecting universal service in a changing marketplace.

For the past decade or so, the Postal Service has ventured into new markets and
products never envisioned by Congress who reformed the Postal Service in 1970. The
Postal Service has engaged in direct predatory competition by using revenues from its
captive first class monopoly customers and taking every advantage of its government

status to undercut the prices of its private sector counterparts.

It is time to have this government agency refocus on its primary mission of

providing superior universal letter-mail delivery.

Absent expiration of the monopoly, Congress should at a minimum, strengthen
the Postal Rate Commission to increase the Postal Service’s accountability to consumers
and taxpayers. Currently, the PRC does not have all the basic tools to get the

information it needs from the Postal Service to make informed and rational decisions. In
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the international arena, the PRC has no jurisdiction and the Postal Service has total
freedom to set any rate and service. ‘Again, I a§k -- What is the role of this government

agency?

The PRC should be granted subpoena power and the authority to make final
binding decisions on all postal rates, including full jurisdiction over international rates.
And, to encourage cost efficiency at the Postal Service, the Commission should be given

authority over the Postal Service’s revenue requirement.

As long as the Postal Service maintains a government-granted monopoly and is in
direct competition with the private sector, these short-term, basic reforms are needed to
help provide consumers, taxpayers and private competitors with the accountability
Americans expect of a $60 billion government agency. No monopoly should have the
unchecked authority the Postal Service is seeking. These reforms will also help simplify
and streamline the rate-setting process. A stronger system of accountability will be an

important first step in whatever longer-term reforms come to pass.

Again, I thank the Committee for your attention to this very important matter and

for listening to our views. I welcome any questions you may have.
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Mr. McHUGH. I thank the gentleman for his comments and, as
I said, his participation.

I think it is good to have two industry leaders, such as your-
selves, side-by-side because the natural inclination may, in fact, be
to think that you would be united from step one to step last on how
this puzzle should be approached and ultimately pieced together.
And as Mr. Smith said in his opening comments, that is not nec-
essarily the case. Objectives may be the same, but perspectives
along that process are not always shared exactly, and that is where
we are today.

I am tempted to ask that the two of you just chat and see if one
can prevail over the other, but I don’t know if that would really
come to any good. So let me just ask a couple of questions and then
go to my colleagues.

First of all, let me say to Mr. Kelly I couldn’t agree more. Clear-
ly, one of the main reasons we are in this process is to attempt to
level that playing field, to use the old cliche, that I think undeni-
ably exists, and you mentioned a few of the examples that most
trouble you and most concern you. Without trying to convince you
of the merits of the bill, I would only note that the USPS, the Post-
al Service, venture with DHL couldn’t have occurred, as it did,
under H.R. 22; that, in fact, depending on how the argument came
out, if it were a new competitive postal product or a new non-
product as a joint venture, it would either have to go through the
Competitive Products Fund, which would mean it would be under
the auspices of the Postal Rate Commission, or it could only be
done under the Private Law Corp., which would subject it to all of
the kinds of pressures that you as private business people experi-
ence, and as Mr. Smith spoke about, taxes, the need to adhere to
local zoning, land-use, and public-use regulations, and putting li-
cense plates that you actually paid for on your delivery trucks, et
cetera. Also, the issues of providing, in the process of the Competi-
tive Product Funds, the opportunity for the Postal Rate Commis-
sion to do a better job to get at the data it needs by granting it
subpoena power and by requiring that products, through the equal
cost coverage rule, contribute back in an equal way.

So I think we have tried to address that. Obviously, Mr. Kelly,
you don’t seem to think that we have gone quite far enough. You
mentioned in your testimony that we need to do more.

So I just throw a general question out there. If you could have
us add any one or two or three things into this area within the
structure of this bill, what it might be?

Mr. KELLY. Yes, Mr. Chairman. We certainly believe that the
committee is very sincere in attempting to do exactly what you just
characterized, and we are working as hard as we can to help try
to put our point of view to have that happen.

Certainly, we are concerned about the dual ratemaking process
that is involved in——

Mr. McHUGH. I am sorry. I didn’t hear you. The what?

Mr. KELLY. Dual ratemaking process, where cost becomes less of
an issue in the competitive products. We are concerned about the
Postal Service’s ability to discount and increase its subsidies
against competitive products.
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The Private Law Corp., as I understand it, it calls for them to
do additional competitive products. We don’t believe there is any
reason for a Government agency to have to enter a competitive
area. We just don’t see why that exists, and we think the abuse
that they use with their current monopoly should be limited and
not allow them to extend that monopoly to other competitive situa-
tions.

And, certainly, we believe the PRC needs more power, needs
more teeth. The Postal Service has demonstrated over the years
that they need that kind of control. They have, again, today, as I
read, refused to give information to the PRC in order for them to
do their job properly. We believe that the PRC has to have sub-
poena power.

Mr. McHUGH. But that is in the bill.

Mr. KELLY. We believe they have to have the final say in rate-
setting, and there are a number of issues.

Mr. McHUGH. Forgive me. I didn’t mean to interrupt. But the
subpoena power is in the bill.

Let me go back to the Private Law Corp. You would agree—and
don’t let me put words in your mouth—would you agree, as I think
you testified to in your statement, that today, over your very un-
derstandable and strong objection, the Postal Service does, indeed,
compete in just about any way it chooses with the private sector?
Isn’t that true?

Mr. KeELLY. Well, they have certainly become more aggressive in
where and how they compete with the private sector, and we be-
lieve that that should be reduced and eliminated.

Mr. McHUGH. So the answer is, yes, they do do that. I mean,
they offer phone cards, they offer mugs

Mr. KELLY. Yes, they do.

Mr. McHUGH. They offer ties, they offer mouse pads, they offer
t-shirts

Mr. KELLY. And what next?

Mr. McHUGH. DHL——

Mr. KELLY. Yes, they do.

Mr. McHUGH. Well, I don’t know, but they do. So that is a given.

I guess there are two ways to meet your concern. One is to say
Postal Service go to your core business, as there has been legisla-
tion introduced. Do nothing else ever.

And the other is to say, if you are going to continue in nonpostal
products and compete in the private sector, you can only do it
through the Private Law Corp., and that is our solution.

So I am assuming what you are saying is that you object to the
Postal Service offering any kind of nonpostal product at all, ever.
Mr. KeELLY. Well, long-term, that is obviously what we believe.

Mr. McHuUGH. OK. That is fine.

Mr. KeLLY. I think the reality of what exists today could make
the second proposition doable if, in fact, you could build the firewall
thick enough and tall enough that things couldn’t be tossed back
and forth across. And we don’t believe, and we think it has been
demonstrated over the years, that they can’t be prevented from
doing that without stronger language.

Mr. McHUGH. Then I would ask you, as we have asked in the
past, that we need to see the language as to how to build that wall
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any thicker, because we have created, and even the chairman of
the Postal Rate Commission has said, in his words, “an almost per-
fect system.” He doesn’t like it. He dislikes it for other reasons, but
he admits that the way in which it is done, he doesn’t see how the
issue of firewalls and backwash subsidies could be any better pre-
cluded.

The reason there aren’t more in there is not because we are “agin
’em,” but because nobody can think of them. And to preserve the
Private Law Corp. and to build upon it, we are happy to do that.

Let me, with that, go to Mr. Smith because he takes a much dif-
ferent view, as I recall his testimony on the Private Law Corp. and
the issue, and I would be interested in hearing his views.

Mr. SMITH. Mr. Chairman, you mentioned a moment ago that
there, in essence, are only two solutions to this problem. The first
solution would be to tell the USPS go to your core business and you
are precluded from being involved in anything that a commercial
enterprise can do, and the second is a track along this line.

As I said in my opening remarks, and I want to reiterate right
now, if I had the power to prescribe the best public policy for the
United States of America, and for that matter, for the Postal Serv-
ice itself and the private sector, it would be to do the former, not
the latter.

The Postal Service would be much better off if it were relegated
to carrying first class letters, and small packets with a limit of,
say, 2 pounds because I am very confident—and I am sure Jim will
agree with me based on the extensive knowledge both of us have
in terms of the structure of pickup and delivery, and sortation fa-
cilities and what have you—the overall costs for the public would
go down.

On the other side of the coin, we serve every address in the
United States of America with the exception of a very few points
in Alaska, and I know UPS does too. The price of delivering goods
to addresses should be reflective of the actual cost. If there is one
thing that the last 50 years has taught the world, it is the great
silliness of having governments misallocate capital and human re-
sources. The whole problem in China and the former Eastern bloc
is precisely that. People put money into ventures not because that
was what the market was willing to pay or that was the most effi-
cient allocation of resources, but because somebody was able to get
the money and do that.

That is really what the Postal Service is doing. It is a significant
misallocation of resources for the Postal Service to be attempting
to do what they are currently doing, which is diversifying into
many of those sectors, but in particular into the goods movement
sector. They don’t have a congressional mandate to do that. They
don’t have, quite frankly, the infrastructure to do that. They actu-
ally got out of that business one time because of that consideration.
They are doing it to diversify.

So that would be the best public policy. But we don’t think you
can get there, given the political realities, and that is why we sup-
port H.R. 22 because it is the second-best alternative.

Mr. McHUGH. I appreciate that. You have always been very clear
about that as well.
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Can I assume, then, because I take very seriously a man of the
stature of Jim Kelly when he is concerned, and I understand that,
and I have said repeatedly I am not foolish enough to think anyone
who has a responsibility, as each of you do, and Mr. Kelly does, for
a corporation of the magnitude and the success of UPS, to walk
blindly down an alley just because I would like it. I mean, that is
ridiculous, and I don’t.

So I want to try to do what we can to build on the Private Law
Corp. because I come down the same place you do. Regardless of
how I may feel about all of the other things going on, they are
going on. I don’t see, quite frankly, in this Congress, in this admin-
istration, a likelihood of changing it to that reality, if that were my
interest. So we are looking at the second reality.

Are you content or satisfied that the Private Law Corp., as con-
structed, will, indeed, do what it is intended to do, and that is to
preclude, to the greatest extent possible, the kinds of abuses, and
misuse and misappropriation of public finances and the public
privglege that the Postal Service now enjoys in those future prod-
ucts?

Mr. SMITH. I would certainly hope so, Mr. Chairman. I think a
lot of it depends on just how tough the PRC is in enforcing it. His-
tory shows that entities like the USPS, who are not accountable to
the marketplace, per se, and to private interests, have a terrible
tendency to abuse the powers that they have, and I would submit
to you that Jim Kelly is absolutely right. That is what they are
doing right now.

So it largely depends on just how tough that oversight system is.
I would hope that, if it is not tough enough, that the legislative his-
tory of this act would be such that the private sector could come
to the Congress, if there are abuses, and seek amendments.

The Postal Service has been intractable on occasions, as Jim
pointed out, in providing information, in obfuscation. I think this
may be just the heritage of the organization. I think it was before
this committee, the Postmaster General—who may be here, I don’t
know—was testifying the same day Mr. Kelly and I were, and
someone asked him and said, “Do you think that you are sub-
sidized?” and he said no. Well, I got out of this room, and I talked
to our folks, and I said that is the damndest thing I ever heard in
my life, that the postmaster general would say that he is not sub-
sidized when he has all of those advantages that I listed a little
while ago and that are in his testimony. One of our very able law-
yers said, “Well, you have got to understand that he is coming from
the postal world and what that means to him is that he is not get-
ting a direct subsidy of taxpayer funds.”

Well, I think a lot of the problem here is that the marketplace
that UPS and FDX work in is very brutal, and very tough, and it
has a lot of penalties for making a mistake. There is a mentality
inside the Postal Service that is somewhat insulated from that, and
it leads to a hubris. I think that it is a real danger that they would
attempt, in the interest of what they thought was their mission, to
be a little bit trying to the oversight mechanisms that are in H.R.
22.

Mr. McHUGH. Well, any system of law, of corporations, of what-
ever you wish to cite, is only as good as those who oversee it, I
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would grant you. But we took very definitive steps, some of which
came from your gentlemen’s camps, as to how we can empower the
PRC through subpoena power, through preapproval of negotiated
service agreements, et cetera, so that that kind of thing doesn’t
happen. I don’t know if it does or it doesn’t. Obviously, you all feel
very strongly, and I imagine we can find a large body of people to
testify on your behalf. But you also recognize the Postal Service
equally, and in an equally adamant way, denies that. So rather
than trying to solve the “chicken or the egg” dispute, we tried to
make sure there were no more chickens and no more eggs and fix
the problem.

Mr. SMITH. And, again, Mr. Chairman, that is why we support
the bill. You asked me do I think it is strong enough, and I said
it depends on how strong the PRC is, and if it doesn’t work, we will
just have to come back.

Mr. McHUGH. I appreciate that.

I would be happy to yield to Mr. Owens.

Mr. OWENS. Mr. Chairman, you have a long list of witnesses, and
I think you have thoroughly explored this subject.

I was curious to know why they weren’t agreeing with each
other, considering they are the two giants in this business. I think,
after the conclusion of the dialog between the two of you, you both
do agree. You, Mr. Smith, are saying you take off your business-
man’s hat, and you put on your politician’s hat, and you said the
reality is that we are going to go forward with the present situa-
tion, and we have to learn to live with it. Is that what you are say-
ing?

Mr. SMITH. Yes, sir. Jim is probably better at this than I. I mean,
I have gotten my brains kicked in a couple of times up here.
[Laughter.]

So I just am more mindful, perhaps, of the reality of trying to
get where we need to go without going through this intermediate
step. But that would be a fair way to put it, yes.

Mr. OWENS. Memphis is my hometown.

Mr. SMITH. Oh, it is? Great.

Mr. OWENS. So say hello to the folks back home.

Mr. McHUGH. I thank the gentleman.

Mr. LaTourette.

Mr. LATOURETTE. Thank you, Mr. Chairman.

Both of you gentlemen, when you were testifying, talked a little
bit about the international market, and the ability of the Postal
Service to compete in the international market. I think, Mr. Smith,
you were talking about the fact that it is pretty well documented
that they were losing money on some of their international ship-
ments.

Mr. Kelly, when you talked, I wrote down three times you asked
the sort of rhetorical question, What is the role of Government? I
was wondering if you would care to talk a little bit about the inter-
national aspects of the postal market, and I will ask you what you
think the role of Government is in the expansion and development
of international markets vis-a-vis the U.S. Postal Service and the
businesses that you represent?

Mr. KeLLY. Thank you.
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I believe the Postal Service should continue to focus on the uni-
versal delivery of letter mail, and that is what they are there to
do, and that is what they should continue to focus on.

I think the whole international arena partially answers the ques-
tion of why the Private Law Corp. gives to ZAJADA. When you talk
about Postal Services expanding into competitive areas, when you
talk about Postal Services acquiring private companies, we have a
history that is only 2, 3, 4 years old in Europe of where exactly
that has happened.

The Deutsche Post, for example, has purchased 6, 8, 10 private
delivery companies in Europe. DHL, that the United States Postal
Service formed the alliance with this week, is owned, in part, by
the Deutsche Post.

Another 25 percent of DHL is owned by Lufthansa. So, in effect,
the relationship between the United States Postal Service and
DHL, the only one who is going to benefit from that is the German
Government. The American taxpayers are going to be disadvan-
taged by the subsidy of providing first class revenue to support
that service in one case, and in the second case, there is no U.S.
company that is going to derive any revenue or that is going to pay
any taxes on that because it is going to wind up in Germany.

There are some very complex and difficult issues that exist in
Europe regarding postal services, and many of them are unfair.
The situation is quite different because of the numbers of countries,
of course, that exist in Europe. So they are competing with each
other. In the United States, there is only one. If they give them the
same kind of rights that the Deutsche Post is looking for, it would
be devastating to private competitors in this country.

There are virtually no private companies left in Europe.

Mr. LATOURETTE. One of the comments that I think has come
from UPS, in particular, that I have seen, has been criticism of the
Postal Service’s global package link.

When we talk about issues of competitiveness, and I think that
Chairman McHugh’s excellent work on H.R. 22 is designed to get
at competitiveness, but make it truly a level playing field and not
a tilted scale, when we talk to the Postal Service about the global
package link, they say that it is based upon economies of scale.

So what you are doing when you complain about the fact that
they are able to use their subsidization or monopolization to com-
pete unfairly in the international market, well, they are just send-
ing a lot of stuff and so they can do it cheaper. Do you have any
thoughts or comments about that?

Mr. KELLY. Yes. I mean, they price that service, as I have men-
tioned a number of times, for a package to go from San Francisco
to London is less expensive than it is to go from San Francisco to
Los Angeles. The pricing makes no sense.

The scale that th